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BEFORE: DYCHE, KNOPF, AND M NTON, JUDGES.

DYCHE, JUDGE: Wen M chael and Debra Shipley divorced in 1991,

M chael was named primary custodian of their two children. Both
parties have since remarried, and Debra has noved to Tennessee,

where she is a school bus driver. After Mchael and his second
wi fe, Cndy, separated and then divorced in 2001, C ndy and

Debra united against Mchael. Upon Cindy’'s urging, Debra noved



to change primary custody, alleging that Mchael had a substance
abuse probl em and was physically abusive.

The Calloway Circuit Court, which had jurisdiction
during the dissolution proceedings, granted Debra tenporary
custody, but the matter was |later transferred to Henry County,
where M chael and the children had resided for nmany years. The
Henry Circuit Court ultimately ruled that the children reside
wi th Debra, but sanctioned Debra by nmeans of a reduction in
child support plus allocated tax exenptions and attorney fees to
M chael .

Debra appeal s those sanctions. She insists that the
evi dence did not support the trial court’s findings regarding
“Debra’ s mani pul ati on and abuse of the parties’ children and
m suse of the Court system”

M chael has not filed a brief. “If the appellee's
brief has not been filed within the tine allowed, the court may:
(i) accept the appellant's statenent of the facts and issues as
correct; (ii) reverse the judgnment if appellant's brief
reasonably appears to sustain such action; or (iii) regard the
appel lee's failure as a confession of error and reverse the
j udgnent wi thout considering the nerits of the case.” CR
76.12(8)(c). W “accept [Debra’s] statenent of the facts and

i ssues as correct.”



However, we cannot agree with Debra that the tria
court’s findings were not supported by sufficient evidence. The
record is replete with evidence to support the finding of
Debra’ s mani pul ati on and m suse of the system The deci sion on
whet her to deviate fromthe child support guidelines is within

the trial court’s discretion. Rai nwater v. WIllians, 930 S. W 2d

405 (Ky. App. 1996). The trial court also has the discretion to

award attorney fees (Tucker v. HIl, 763 S.W2d 144 (Ky. App.

1998)), as well the allocation of tax exenptions (Beckner v.
Beckner, 903 S.W2d 528 (Ky.App. 1995)). W cannot discern an

abuse of that discretion in the case before us. Brown v. Brown,

952 S.wW2d 707 (Ky.App. 1997).
The judgnent of the Henry Grcuit Court is affirned.
M NTON, JUDGE, CONCURS

KNOPF, JUDGE, CONCURS | N PART AND DI SSENTS | N PART AND
FI LES SEPARATE OPI NI ON

KNOPF, JUDGE, CONCURRI NG | N PART AND DI SSENTI NG I N
PART: This is a very troubling case. On the one hand, the
trial court found that Debra has inflicted enotional abuse on
t he children by poisoning their relationship with their father,
and she has mani pul ated and m sused the | egal systemto obtain
custody. On the other hand, the trial court also found that
returning the children to Mchael’s custody woul d be detri nental

to the children’s best interests. Although | question the tria



court’s decision to allow Debra to keep custody of the children
under the circunstances, | appreciate that the trial court
attenpted to resolve this quandary as best as it coul d.
Moreover, the trial court’s custody decision is not raised in
this appeal.

However, the trial court went on to sanction Debra’s
behavi or by deviating fromthe child-support guidelines. Wile
a court has considerable discretion to deviate fromthe child-
support guidelines, that discretion is not unlimted. Keplinger

v. Keplinger, 839 S.W2d 566, 568 (Ky.App. 1992). Qur

Legi sl ature has created general guidelines and presunptions, and
the trial court may only deviate fromthese paraneters if it

gi ves appropriate witten reasons. Conmonwealth ex rel.

Marshall v. Marshall, 15 S.W3d 396, 400 (Ky.App. 2000). KRS

403.211(3) requires a trial court to make a witten finding that
application of the guidelines would be unjust or inappropriate
in a particular case and it |lists seven situations justifying
deviation. M sconduct by either party is not listed as a ground
for deviating fromthe guidelines.

Adm ttedly, KRS 403.211(3)(g) allows a court to
deviate fromthe guidelines for “[a]lny simlar factor of an
extraordinary nature specifically identified by the court which
woul d nake application of the guidelines inappropriate”.

(Enmphasi s added). The trial court apparently relied on this
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ground. However, the legislature’s use of the term“simlar
factor” does not suggest that the statute would all ow deviation
fromthe guidelines for a non-econom c reason such as was
present in this case.

Al t hough | do not condone Debra s conduct in this
action, | cannot agree that the trial court was authorized to
reduce M chael’s chil d-support obligation. Child support exists
for the child s benefit and should not be reduced nerely as a
sanction for the bad behavior of a parent. Wile the tria
court properly assessed attorney fees agai nst Debra, KRS
403. 220, and was within its discretion to allocate the dependent
tax exenptions to Mchael, | would find that the trial court
abused its discretion by deviating fromthe chil d-support

gui del i nes.
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