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BARBER, JUDGE: The events leading up to the above-styl ed appeal
began sonetinme in 1981. The Environnmental Protection Agency
(EPA), and, apparently the Kentucky Departnent of Natural
Resources and Environnental Protection (KyDNREP), started an

i nvestigation of Pennwalt Corporation (Pennwalt), a chem cal



manuf act urer headquartered in Pennsylvania that had a plant in

Calvert Cty, Kentucky. As a result of its operation,

Pennwal t’s Calvert City plant produced | arge anounts of

i ndustrial waste that it stored in earthen reservoirs or |agoons

on its prem ses adjacent to the Tennessee River. On March 4,

1982, the EPA ordered a nmassive clean up of Pennwalt’s Cal vert

City plant. As part of this clean up, the EPA required Pennwalt

to close one of its waste |agoons, specifically its chlor-

caustic lagoon. After previously firing at |east one

contractor, Pennwalt hired D.C. Contracting Conpany, Inc.

(D.C.), in 1984, a local contractor to close the chlor-caustic

| agoon. According to D.C., it had previously worked for

Pennwal t on several projects. According to the record, D.C. and

Pennwal t parted conpany in 1985 before the conpletion of the

chl or-caustic | agoon cl osure project (closure project).
Subsequently, the Kentucky Revenue Cabi net (Cabinet)

audited D.C. for the period fromJanuary 1, 1980 to May 31,

1985. The Cabi net determi ned that D.C. owed sal es/use tax in

t he amount of $96, 883. 87, excluding interest and penalties, for

purchases it nmade. Approximtely ninety percent (90% of D.C's

tax liability arose from purchases for the closure project.

D. C. appeal ed the Cabinet’s assessnment to the Kentucky Board of

Tax Appeal (Tax Board). The Tax Board upheld the Cabinet’s

assessment in a July 31, 1991 order. D.C eventually appeal ed



the Tax Board's order to the Franklin G rcuit Court, which
affirmed the Tax Board in an opinion and order entered on
February 20, 2002. D.C then appealed to this Court. W w |
devel op the facts further as needed.

D.C. contends its purchases were tax exenpt pursuant
to KRS 139.480(12) because on Novenber 11, 1981, the Cabi net
i ssued a pollution control tax exenption certificate to
Pennwalt. D.C argues that the Cabinet made the certificate a
joint issuance that covered Pennwalt and its contractors. As
D.C. points out, it was one of Pennwalt’'s contractors. D.C.
argues that this 1981 certificate exenpted D.C. ’s purchases for
the chlor-caustic | agoon closure project. This seens sinple
enough. This is where the sinplicity ends.

According to D.C., in late 1981, Pennwalt antici pated
that the EPA woul d issue an order adverse to it. So Pennwalt
decided to build a new chlor-caustic |agoon. On Cctober 5,
1981, Pennwalt filed with the Cabi net an application for a
pol lution control tax exenption certificate for this
construction project. However, according to D.C., Pennwalt’s
1981 application was exceedingly broad. So broad, in fact, that
it covered not only the construction of a new | agoon but al so
all the clean up activities that m ght be ordered by the EPA
D.C. argues that Pennwalt did not just anticipate a future

adverse order that would require the construction of a new
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| agoon. It anticipated an order that woul d include everything

t he EPA woul d subsequently require. D.C insists that Pennwalt

i ntended the 1981 application to cover all this because it had
checked the box on the application form provided by the Cabi net
that was very general. Since the application was so broad, the
resulting certificate was as equally broad and covered all clean
up activities required by the EPA's 1982 cl ean up order.

In support of this argunment, D.C argues that Pennwalt
obtained a $15 million tax exenption pollution control revenue
bond from Calvert City on October 1, 1982. D.C argues that the
bond required Pennwalt to pay all taxes and it covered all the
clean up activities ordered by the EPA

D.C. also argues that Pennwalt filed approxi mately
thirty-four (34) other applications relating to the EPA's 1982
clean up order. D.C. contends Pennwalt needed only the 1981
certificate to exenpt fromthe sales/use tax all the clean up
activities required by the EPA. (Qddly, D.C. appears to argue in
its reply brief that had the Tax Board known about Pennwalt’s
thirty-four (34) subsequent applications for pollution contro
tax exenption certificates, it would have realized that the
Pennwal t’ s Cctober 5, 1981 application was all-inclusive and the
resul ting Novenber 11, 1981 certificate exenpted all subsequent

clean up activities including the closure project.



Alternatively, D.C. clains that the Tax Board fail ed
to consider relevant law. D.C argues that the Tax Board
ignored the “primary purpose” test. D.C argues that if a
project’s “primry purpose” was pollution control then al

rel ated purchases were tax exenpt even if the taxpayer failed to

file an application for a pollution control tax exenption. 1In
support, D.C. cites Central Illinois Public Service Conm ssion
v. Departnment of Revenue, II1l. App., 453 N E 2d 1167 (1983). 1In
Central Illinois, the Central Illinois Light Conpany (ClLCO

failed to pay use tax on equi pnment purchases related to certain
pol lution control facilities. CILCO clainmed that the purchases
were tax exenpt. According to D.C., the Illinois Court of
Appeal s | ooked at the “primary purpose” of the equi pnent
purchased and consi dered the fact that the EPA had issued a
certificate that stated the equipnment’s prinmary purpose was
pollution control. According to D.C., the Illinois court held
that the EPA's certificate was concl usive evidence that the
CILCO s purchases were tax exenpt. D.C argues that the
closure’s primary purpose was pollution control. Furthernore,
the EPA required the closure of the chlor-caustic | agoon and
that the KyDNREP opined that the closure would qualify as a

pol lution control facility. Gven this, D.C. argues it should

get the tax exenption.



D.C. also argues that the Tax Board ignored the

integrated plant concept. D.C cites Schenely Distillers, Inc.

v. Commonweal th, ex rel Luckett, Ky., 467 S.W2d 598 (1971) and

argues that the Court of Appeals of Kentucky, now the Suprene
Court of Kentucky, held that a conveyor belt was an integrated
part of the production process; was clearly used in the

manuf acturi ng process and was tax exenpt. However, the Suprene
Court determ ned the conveyor belt was tax exenpt pursuant to
KRS 139.480(8)! that exenpted machi nery purchased for new and

expanded i ndustry. Schenely Distillers, Ky., 467 S.W2d at 598.

D.C. cites Departnent of Revenue v. State Contracting & Stone

Co., Inc., Ky., 572 S.W2d 421 (1978) and argues that the
Suprenme Court of Kentucky determ ned that equi pnent purchased by
t axpayer, State Contracting, was pollution control equipnent;
was i ndi spensable to the operation of Stone’s business; was
required by federal |aw and was tax exenpt. As in Schenely, the
Suprene Court determ ned that the equi pnment was tax exenpt
pursuant to KRS 139.480(8). |d. at 422.

D.C. argues that the Cabinet violated several statutes
because it failed to promul gate regul ati ons governing the form
and manner for filing an application for a pollution control tax
exenption certificate. D.C cites part of KRS 224.01-310(1)

that reads an “application for a pollution control tax exenption

1 KRS 139.480(8) is now KRS 139. 480( 10).
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shall be filed with the Revenue Cabinet in such a manner and
such formas may be prescribed by regul ations issued by the
Revenue Cabinet[.]” (Enphasis ours) D.C. argues that the word
“may” in the above quote, which is normally perm ssive, should
contextually nean “shall”, which is mandatory. Thus, D.C
insists the Cabinet was required to issue regul ati ons.

D.C. cites KRS 13A 100(1) and (2)2? and argues that it
required the Cabinet to pronul gate regul ati ons governi ng the
application process. Absent the required regulations, a
t axpayer has no way of knowi ng how to apply for a pollution
control tax exenption certificate. Thus, the Cabinet violated
not only KRS 224.01-310 but al so KRS 13A. 100.

In addition, D.C. argues that the Cabinet issued a
circular instead of regulations. D.C cites KRS 13A 120(6)
whi ch reads, “No adm nistrative body shall issue standards or by
any ot her nane issue a docunent of any type where an
admnistrative regulation is required or authorized by |aw.”

D.C. argues the Cabinet violated KRS 13A 120(6) when it issued

2 Subject to linmitations in applicable statutes, any adm nistrative body which
is empowered to promul gate adninistrative regulations shall, by

adm ni strative regul ation prescribe, consistent with applicable statutes: (1)
Each statenent of general applicability, policy, procedure, nenorandum or
other formof action that inplenents; interprets; prescribes |aw or policy;
descri bes the organi zation, procedure, or practice requirenments of any

admi ni strative body; or affects private rights or procedures available to the
public; (2) The process for application for |icense, benefits available or
other matters for which an application would be appropriate unless such
process is prescribed by a statute[.]



the circul ar because KRS 224.01-310(1) required it to issue
regul ati ons i nstead.

D.C. cites GIE v. Revenue Cabinet, Ky., 889 S.W2d 788

(1994) and argues the Suprene Court held that the Cabi net cannot
through its policies alter a statute, and that the Cabinet is
required to announce any general interpretation of |aw through a
regul ation. D.C. argues because the Cabinet has refused to
issue a regulation, it had no way of knowi ng the Cabinet’s
policy or procedure regarding the application process.

O course, the Revenue Cabi net disagrees with D.C
The Cabi net contends that KRS 224.01-310(1) clearly requires a
taxpayer to file an application for a pollution control tax
exenption certificate wwth the Cabinet and it nust issue a
certificate that grants the tax exenption found in KRS

139.480(12). The Cabinet cites Canmera Center, Inc. v. Revenue

Cabi net, Ky., 34 S.W3d 39 (2000) and argues that the party who
clains an exenption nust denonstrate that it has net the
statutory requirenents entitling it to the exenption. According
to the Cabinet, D.C. has failed to neet this burden.

The Cabi net points out that D.C., in its petition of
appeal to the Tax Board, declared that Pennwalt never nade a
formal application for a pollution control tax exenption
certificate for the closure project. Furthernore, in response

t o admi ssi ons propounded by the Cabinet, D.C. again adnitted
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that Pennwalt never applied for a pollution control tax
exenption certificate for the closure project. The Cabinet
argues that D.C."s adm ssions were judicial adm ssions and

judicial adm ssions are conclusive. Berries v. Bizer, Ky., 57

S.W3d 271 (2001) and Center v. Stanper, Ky., 318 S.W2d 853

(1958). D.C.’'s adm ssions conclusively established that neither
D.C. nor Pennwalt ever filed an application and the Cabi net
never issued a certificate for the closure project. This
constituted substantial evidence that supported the Tax Board’s
ruling. In addition to these adm ssions, the Cabinet points out
that at a hearing on February 13, 1991, Charles Mffline,
Pennwal t’ s former purchasing and accounting nmanager at Cal vert
Cty, testified that Pennwalt intended to get a pollution
control tax exenption certificate, but it never did. According
to the Cabinet, the Tax Board correctly concluded D.C. did not
qualify for the tax exenption because neither it nor Pennwalt
ever filed an application pursuant to KRS 224. 01-310(1).

As expected, the Cabinet argues that it did not
vi ol ate KRS Chapter 13A by failing to pronul gate regul ati ons.
The Cabi net argues that KRS 224.01-310(1) clearly sets forth the
statutory requirenents for obtaining a pollution control tax
exenption certificate. Thus, it did not need to issue
regul ations. Furthernore, it contends that KRS Chapter 13A does

not prevent it fromenforcing the statutory requirenents found
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in KRS 224.01-310(1) nor does it need regulations to enforce KRS
224.01-310(1). The Cabinet argues that D.C. has failed to show
that the circular limted, expanded or otherw se nodified the
tax exenption found in KRS 139.480(12) or the application
process found in KRS 224.01-310(1). Furthernore, the word “may”
found in KRS 224.01-310(1) is perm ssive according to KRS
446.010(20). The Cabinet al so argues that the context of KRS
224.01-310(1) does not require the word “may” to be interpreted
as mandatory. Thus, it was not statutorily required to

promul gate any regul ati ons.

The Cabi net al so argues that the Franklin G rcuit
Court exceeded its scope of review when it ordered the Cabinet
to produce docunents that D.C. had originally requested by
subpoena duces tecumfromthe Cabinet while before the Tax
Board. However, we will not address this issue since the
Cabinet failed to file a cross-appeal regarding it.

When reviewi ng an appeal froman adm nistrative
agency, KRS 13B. 150(2) requires that we not substitute our
judgnment for that of the agency regarding questions of fact.
Furthernore, we can only reverse an agency's final order for

very specific reasons also set forth in KRS 13B.150(2)3. Since

3 (a) In violation of constitutional or statutory provisions; (b) In excess
of the statutory authority of the agency; (c) Wthout support of substantial
evi dence on the whole record; (d) Arbitrary, capricious, or characterized by
abuse of discretion; (e) Based on an ex parte comruni cati on which
substantially prejudiced the rights of any party and likely affected the
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this appeal presents questions of fact, we nust insure that the
circuit court correctly determ ned substantial evidence
supported Tax Board’s decision. Substantial evidence is

evi dence taken by itself or as a whole, that “has sufficient
probative value to induce conviction in the m nds of reasonable

men.” Commonweal th of Kentucky, Cabinet for Human Resources v.

Bridewell, Ky., 62 S.W3d 370, 373 (2001). |If the agency
applied the correct | aw and substanti al evidence supported its
decision, we nust affirm |d.

D.C. argues that the Pennwalt’s October 5, 1981
application and the resulting Novenber 11, 1981 pollution
control tax exenption certificate was so broad that it covered
all the activities required by the EPA's 1982 cl ean up order or,
at the very least, the closure project. However, the record
does not support this contention. The record reveals a letter
attached to Pennwalt’s Cctober 5, 1981 application for a
pol lution control tax exenption certificate that read, “Enclosed
is an Application for Pollution Control Tax Exenption
Certificate for a hydrofluoric (HF) acid plant residue |agoon
whi ch we propose to construct at our plant site |located in

Calvert Cty, Kentucky.” TR 494. Al so, Pennwalt attached to the

application a |ist of equipnent and materials, which was

outconme of the hearing; (f) Prejudiced by failure of the person conducting a
proceeding to be disqualified pursuant to KRS 13B.040(2); or (g) Deficient as
ot herwi se provided by | aw.
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entitled “New HF Lagoon Calvert Cty, Kentucky”. This
contradicts D.C. 's argunent that Pennwalt intended this
application and its resulting certificate to cover all the clean
up activities. QObviously, Pennwalt intended the application and
certificate to cover the construction of a new HF | agoon only.

As the Cabinet argues, D.C. stated in its petition of
appeal to the Tax Board that neither it nor Pennwalt filed an
application for a pollution control tax exenption certificate
for the closure of the chlor-caustic |Iagoon. D.C subsequently
admtted that fact in response to adm ssions propounded by the
Cabinet. Further, Charles Mffline, a former Pennwalt enpl oyee,
testified that Pennwalt intended to obtain a certificate but
never did.

The CGeneral Assenbly set forth the requirenments for
obtaining the tax exenption for property purchased in connection

with a pollution control facility in KRS 224.01-310(1).% KRS

4 Application for a pollution control tax exenption certificate
shall be filed with the Revenue Cabinet in such manner and in
such formas may be prescribed by regul ations issued by the
Revenue Cabi net and shall contain plans and specifications of the
structure or structures including all materials incorporated and
to be incorporated therein and a descriptive list of all

equi prent acquired or to be acquired by the applicant for the
pur pose of air, noise, waste or water pollution control and any
additional information deenmed necessary by the Revenue Cabi net
for the proper administration of Acts 1974, Chapter 137. The
cabi net shall provide technical assistance and factua
information as requested in witing by the Revenue Cabinet. If
the Revenue Cabinet finds that the facility qualifies as a

pol lution control facility as defined in KRS 224.01-300(1), it
shall enter a finding and issue a certificate to that effect.
The effective date of said certificate shall be the date of the
maki ng of the application for such certificate.
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224.01-310(1) requires that an application for a pollution
control tax exenption certificate be filed with the Revenue

Cabi net and that the Cabinet then issue such a certificate

bef ore anyone gets the benefit of the pollution control tax
exenption found in KRS 139.480(12). D.C. admts that neither it
nor Pennwalt ever filed an application for a certificate
regarding the closure project. Since neither filed an
application, the Cabinet never issued a certificate for the
closure project. Wthout a certificate, D.C. cannot claimthe
tax exenption for a pollution control facility; therefore, it is
liable for the sal es/use tax assessed against it.

D.C. argues the $15 nillion bond required Pennwalt to
pay all the taxes incurred. Wile this my be true, this does
not relieve D.C. of its tax burden. D.C also enphasizes the
fact that Pennwalt filed, subsequent to the 1981 application,
thirty-four (34) other applications for pollution control tax
exenption certificates. However, this Court fails to see how
this supports D.C.’s argunment that the 1981 certificate covered
t he cl osure project.

D.C. cites Central Illinois Public Service Conm ssion

v. Departnent of Revenue, IIl. App., 453 N E 2d 1167 (1983) and

argues it should get the tax exenption because the EPA required

the closure; the KyDNREP opined it was a pollution contro
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facility and its primary purpose was pollution control.

However, we decline to adopt the holding in Central Illinois

since it would render the application process set forth in KRS
224.01-310(1) rmeani ngl ess.

D.C. argues that the Tax Board ignhored the integrated
pl ant concept. However, the integrated plant concept applies to
the tax exenption for machinery purchased for new and expanded
i ndustry. KRS 139.480(10). D.C. is not arguing that the closure
project qualified as tax exenpt pursuant to KRS 139.480(10).
Even if it did, D.C. fails to show that the closure project was
an integrated part of Pennwalt’s manufacturing process.

Nei ther are we convinced by D.C.’s argunent that the
Cabi net viol ated KRS Chapter 13A or KRS 224.01-310(1). First,
according to KRS 446.010(20), “may” is perm ssive, unless the
context suggested otherw se. The context of KRS 224.01-310(1)
does not require “nmay” to be mandatory. Thus, the Cabi net was
not required to pronulgate regul ations. Second, KRS 224.01-
310(1) unanbi guously sets forth the application process to
obtain a pollution control tax exenption certificate. G ven the
statute’s clarity, regulations were not necessary.

D.C. argues that the Cabinet by issuing a circular
regardi ng KRS 224.10-310(1) violated several provisions of the
KRS Chapter 13A. However, this circular is not a part of the

record nor does D.C. explain how this circular violated KRS
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Chapter 13A. D.C. fails to show that how this circular
expanded, |imted or nodified KRS 224.01-310.

D.C. admtted that neither it nor Pennwalt ever filed
an application for a pollution control tax exenption certificate
with the Revenue Cabinet to exenpt the purchases for the chlor-
caustic | agoon closure project. The Kentucky Board of Tax
Appeal applied the correct |law and correctly concluded that D.C.
did not qualify for the tax exenption found in KRS 139.480(12).
Thus, its July 31, 1991 order was indeed supported by
substantial evidence. This Court affirnms both the Franklin
Crcuit Court opinion and order of February 20, 2002 and the
Kent ucky Board of Tax Appeals order of July 31, 1991.

COVBS, JUDGE, CONCURS.

EMBERTON, CHI EF JUDGE, CONCURS I N RESULT.

BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
J. Bruce Mller Dougl as M Dowel |
Loui sville, Kentucky Di vi sion of Legal Services

Revenue Cabi net
Frankfort, Kentucky
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