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BARBER, JUDGE: Appellant Ei on Ryan Finley appeals froma fina
j udgnment pursuant to a guilty plea. Finley pleaded guilty to
first degree robbery, first degree burglary, fourth degree
assault and two counts of terroristic threatening. Finley
recei ved concurrent sentences of ten years in one action, and a
ten year consecutive sentence in the other action. Finley nmade

a notion for probation or alternative sentenci ng under KRS



640. 030(2), due to his being a youthful offender. Both requests
wer e deni ed.

Finley, age fifteen at the tinme of the charged
of fenses, was initially charged in the first action in juvenile
court, but the cases were transferred to circuit court. |In that
case, on the charges of first degree burglary, fourth degree
assault and terroristic threatening, Finley was given a ten year
concurrent sentence. The Comonweal th had no objection to
probation of that sentence. The trial court inposed the
recomended ten year sentence, but probated the sentence for a
period of five years.

Several nonths later, the Commonwealth filed a notion
to revoke Finley’'s probation due to aggression in the hone. The
trial court granted Finley s notion for anger managenent
counseling in lieu of revocation of probation. Six nonths
| ater, the Commonwealth filed a second notion to revoke Finley's
probation for violation of the conditions of probation, and
addi ti onal charges including burglary, theft and wanton
endangernment. Finley stipulated to violating the conditions of
his probation, and the parties agreed to placenent at a
Department of Juvenile Justice residential facility until he
t urned ei ght een.

While awaiting placenent at the facility, Finley



was charged with first degree robbery for an additional offense
whi ch had occurred prior to the revocation of probation hearing.
Following a guilty plea, the Conmonwealth recommended a ten year
sentence to be served consecutively with the ten year sentence
whi ch had al ready been inposed on Finley. As part of the plea
agreenent, the Comonweal th agreed to take no stand on probation
when Finley returned to court at age eighteen for fina
sentencing. Prior to the final sentencing hearing, Finley filed
a notion requesting probation or a six-nonth return to the
residential facility, both sentencing options permtted under
KRS 640.030(2). At the hearing, Finley offered the testinony of
Wi tnesses regarding his progress while in the residentia
facility. The trial court denied Finley' s request to present
testinmony fromhis witnesses and stated that the testinony was
not required or permtted. The trial court denied the notion
for alternative sentencing or probation, and ordered that Finley
serve the remainder of the initial ten year sentence and the
addi tional concurrent ten year sentence in the custody of the
Depart nment of Corrections.

KRS 640.030(2) requires the sentencing court to render
a final sentence in a juvenile action once the offender turns
eighteen. At that tine the court may either grant the defendant
probation, remand himto the Departnment of Juvenile Justice for

an additional six nonth treatnment program or order the
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defendant to serve out his sentence in the custody of the
Departnent of Corrections.

KRS 533.010(2) and RCr 11.02 require that a sentencing
court consider probation and alternative sentencing prior to
sentencing a defendant. Finley asserts that the trial court
failed to give proper consideration to probation or alternative
sentencing in denying hima fair opportunity to present evidence
at a neani ngful sentencing hearing. Finley cites to the tria
court’s statenent that it “would not probate anybody under these
ci rcunst ances” as showi ng that the court had determ ned the
sentence to be inposed prior to the hearing. He states that

Ednonson v. Commonweal th, Ky., 725 S.W2d 595 (1987), bars a

court from predeterm ning the sentence to be inposed, and
requires the court to review all evidence available prior to
i mposi ng a sentence. Finley asserts that the trial court’s
refusal to permt testinony regarding his progress and prognosis
in treatnment is in error and constitutes a failure to review all
rel evant evi dence.

When resentencing a former juvenile offender, the
trial court has the discretion to sentence the juvenile to an
adult facility or to adopt alternatives to the usual sentence.

Gourley v. Gourley, Ky. App., 37 S .W3d 792, 795 (2001). As the

Commonweal th notes, when resentencing a youthful offender who

has since turned eighteen, the trial court is not required to be



any nore lenient than it would be with an adult offender who

commtted the sane crine. Johnson v. Commonweal th, Ky., 967

S.W2d 12, 15 (1998). A court nust, however, consider al
rel evant evidence prior to making a decision as to sentencing.

Lynch v. Lynch, Ky. App., 737 S.W2d 184, 186 (1987).

During any sentencing hearing the defendant nust be
given the opportunity to controvert any facts entered agai nst
him and to correct any errors in the record before the court.
KRS 532.050(6). Wtness testinony at a sentencing hearing is

al so perm ssible. Schroering v. MKinney, Ky., 906 S.W2d 349,

350 (1995). Finley asked to be permtted to present the
testinmony of expert witnesses as to his progress during
rehabilitation, and the need for an additional six nonths of
treatment. This testinony is relevant to the issue of
sentenci ng, and the evidence should be considered by the tria
court prior to determning the sentence. Failure to permt
rel evant evidence into the record for consideration before
sentencing requires remand for a new sentencing hearing.

Darnell v. Commonweal th, Ky., 558 S.W2d 590 (1977). For this

reason, the sentence inposed by the circuit court is vacated,
and the case is remanded for a new sentencing hearing.

ALL CONCUR
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