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COMBS, JUDCE. Jeffrey Baird, a hone builder, appeals from

j udgnments of the Madison Circuit Court in which he was ordered
to pay to GW and Deborah Newsomthe sum of $24,181.00 to
conpensate them for defective work perforned on the construction
of their hone in Madison County, Kentucky. He was al so ordered
to pay an additional sum of $3,483.57 as partial reinbursenent

of the Newsons' expert witness fees. The jury awarded Baird the



sum of $819. 00, the outstandi ng bal ance on the Newsons’
contract. W affirmin part, vacate in part, and renand.

In June 1998, the Newsons contracted with Baird to
build thema house in Berea. They agreed to pay Baird
$129, 250. 00 for a ranch-style house and lot. Baird agreed to
build the house as represented and agreed upon within 120 days
of execution of the contract. Over the course of construction,
t he Newsons nodi fied the contract several times. Sonme amenities
or upgrades were added to the house plan while sone features
were deleted entirely. Soon after construction began, the
Newsons expressed concern about the nature and quality of the
work that they were observing. Nevertheless, after much del ay,
t he Newsons noved into the house in | ate February 1999.

After nmoving in, the Newsons continued to notice
deficiencies in the housess construction. They conplained to
Bai rd about the quality of the worknmanshi p and pointed out to
hi mthat the construction did not conply with the applicable
bui l di ng code. Although he acknow edged that there were
problems with the construction, Baird never corrected the
defi ci enci es.

The Newsons filed this action against Baird alleging a
vi ol ation of the applicable building code, breach of contract,

negl i gence, m srepresentation, and violation of the Kentucky
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Consuner Protection Act. Baird answered the conpl aint and
asserted a counterclaimin which he all eged substanti al
performance and demanded the bal ance due on the contract price.
Thr ough pl eadi ngs and di scovery, the Newsons detail ed numerous
defects and descri bed what they consi dered substandard

wor kmanship in the construction.

At trial, the only clains submtted to the jury were
breach of contract and violation of the building code. The jury
returned a verdict in favor of the Newsons and awarded them
$25, 000. 00 i n damages based upon its finding that Baird had
failed to construct the house in a good and wor kmanl i ke manner
according to the applicable building code. The jury also found
in favor of Baird on his counterclaimand awarded hi m damages of
$819.00 -- "the anpunt due under the terns of the contract."
Jury's Verdict, Interrogatory No. 6. In a supplenental
j udgnent, the Newsons were awarded suns representing attorney
fees and a portion of their expert witness fees. Baird' s notion
to alter, vacate, or anend was denied. This appeal followed.

Bai rd presents two argunents on appeal. First, he
contends that the trial court erred by refusing either to order
a newtrial or to anend the judgnent, alleging that the jury's
award was inconsistent with the proof. Next, Baird argues that

the court erred by awardi ng the Newsons any sum representing
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their expert witness fees. W shall address each argunent in
turn.

Wth respect to his first argunment, Baird contends
that after the jury found that he had substantially perforned
the contract, it was bound to accept uncontroverted evi dence of
t he Newsons’ outstanding contract bal ance and to award himthe
sum of $13,419.74 accordingly. It is true that upon proving
substantial performance of the contract, Baird was entitled to
recover the full contract price — regardless of the defective

or inconplete nature of the work perforned. Meador v. Robi nson

Ky., 263 S.W2d 118, 118 (1953), see also Shreve v. Biggerstaff,

Ky. App., 777 S.W2d 616, 618 (1989).' Baird asserts that the
evi dence necessary to determ ne his danages was essentially
uncontroverted and that, therefore, the jury was bound to
bel i eve his proof and required to award himthe sum he demanded.
He argues that when the jury failed to nake that award to him
the court abused its discretion by denying his notion to anend
the judgnent or to grant a new trial based on the inadequacy of
damages.

Rul e 59.01 of the Kentucky Rules of Civil Procedure

allows trial judges to grant a notion for a new trial under

Y'n turn, the remedy of a homeowner is the recovery of damages
attributable to the inconplete or defective work.
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certain specific circunstances. Civil Rule 59.01(d) addresses
the possibility of a newtrial due to excessive or inadequate
damages if the award appears to have been nade under the
i nfluence of passion or prejudice or in disregard of the
evi dence or instructions.

Ganting a notion for a newtrial under Cvil Rule 59
is entrusted to the discretion of the trial court. Davis v.
Graviss, Ky., 672 S.W2d 928 (1984). |Its ruling will not be
di sturbed on appeal w thout a finding of abuse of that

consi derabl e discretion. Gty of Louisville v. Allen, Ky., 385

S.W2d 179 (1964). On appeal, our reviewis carefully
ci rcunscribed; we nay not step into the shoes of the trial judge
in order to re-visit and to re-assess the jury's decision from

his perspective. Prater v. Arnett, Ky. App., 648 S.W2d 82

(1983). We may not substitute our judgnment for that of the
trial judge, who has the unique advantage of observing the tria
firsthand. 1d. Instead, we approach the decision of the judge

as presunptively correct. MVey v. Berman, Ky. App., 836 S.W2d

445 (1992).

Baird contends that the trial court abused its
di scretion by failing to order a newtrial in this case because
the jury's award did not conformto the uncontradicted evi dence.

He argues that the contract nodifications (including additions
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and deletions to the original plan) as agreed to by the Newsons
resulted in a net increase to the original contract price in the
amount of $7,966.15. At the time of litigation, the Newsons had
paid Baird $123,796.41, an anount that represented a shortfal
of nmore than $13, 000.00 according to Baird. According to Baird,
t he Newsons cannot point to any contradi ctory evidence of a
substantial nature. W agree.

The doctrine of substantial perfornmance is intended to
prevent a windfall to the honeowner. While the doctrine
aut hori zes the honeowner to recover damages for defective or
inconplete work, it still requires the honmeowner to tender the
full contract price. The jury's verdict on the Newsons’
conpl aint made the Newsons whole with respect to the defects in
t he construction of the house. But the award on Baird:s
counterclaimfell short of a full accounting for the unpaid
bal ance of the contract. The Newsons acknow edged their
numer ous nodi fications (additions, upgrades, and del etions)
affecting the original contract price. They offered no evidence
to contradict Baird' s claimof a resulting increase of $7,966. 15
as to the original contract, nor did they show that sumto be
ot herwi se unreasonable. They al so acknow edged that they had
pai d only about 90% of the contract price prior to trial.

Baird's substantial conpliance with the contract -- undertaken
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in good faith -- entitles himto recover the entire contract
price.

Al t hough the court correctly instructed the jury to
award Baird an anmpbunt “not to exceed $13,419.74” on his
counterclaim the jury awarded himonly $819.00 (the cost of the
building permt). 1In light of our review of the evidence, we
believe that award to be patently contrary to the evidence and
inconflict with the court's instructions to award himthe ful
bal ance of the contract. Consequently, the trial court erred by
failing either to anend the judgnent or to order a new trial
l[imted to Baird' s damages.

Bai rd next contends that the trial court erred by
permtting the Newsons to recover a portion of their expert
Wi tness fees as part of the cost of litigation. The termcosts
is commonly used in statutes and the civil rules. See CR 54.04
and KRS® 453.040. The phrase “costs of litigation” was used in
1980 when the General Assenbly anended KRS 350. 020, which all ows
a person to bring an action to conpel a public officer to
enforce a provision of the Surface Mning Act. KRS 350.250(2)
provi des that a court nmay award Acosts of litigation (including
attorney and expert witness fees).f§ The phrase Acosts of

litigationi was al so used when the General Assenbly anended the

2 Kentucky Rules of Civil Procedure.

3 Kentucky Revised Stat utes.
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penalty section of the Whistleblower Act in 1986. KRS 61.990
(4) provides that a court may award the Acosts of litigation,

i ncluding reasonabl e attorney fees and witness fees.@i Wile he
does not contest the reasonabl eness of the fees paid to the

Newsons: expert, Baird relies upon our decision in Brookshire v.

Lavi gne, Ky. App., 713 S.W2d 481 (1986), to support his
argunent that fees paid to an expert witness are not recoverable

as costs. The plaintiffs in Brookshire obtained a judgnment in a

personal injury action and then sought paynent of their costs.
The trial court allowed the witness fees of the plaintiffs:
physi ci an as recoverable costs. 1In reversing the award, we
st at ed:

As a general rule, A[f]ees paid by a party to
expert witnesses are not recoverable as part
of the cost of the action, unless
specifically authorized by statute.@ 20

Am Jur. 2d Costs "65 (1965). KRS 453.040
states that A[t]he successful party in an
ordi nary action shall recover his costs,( but
the statute nakes no provision for the
recovery of expert witness fees. CR 54.04
lists the types of taxable costs and the
criteria for ascertaining them

[I]ncluding filing fees, fees
incident to service of process and
summoni ng of wi tnesses, jury fees,
war ni ng order attorney and
guardian ad litem fees, costs of
deposition, fees for extraordinary
services ordered to be paid by the
Court, and such other costs as are
ordinarily recoverable by the
successful party.
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Nei ther the statute nor the derivative civil
rule purports to authorize the recovery of
expert wtness fees, such as the physician
fees awarded in this case. Mreover, such
fees were not recoverable at common | aw.
Absent statutory authority, we conclude that
the lower court erred in awardi ng appel |l ees
physi ci an=s f ees.

The case before us is distinguishable from Brookshire because

the Newsons are relying on the statutory authority of KRS
198B. 130(1)*, which provides as foll ows:

[Alny person . . . damaged as a result of a

violation of this chapter or the Uniform

State Building code, has a cause of action

agai nst the person or party who

commtted the violation. An award may

i ncl ude damages and the cost of litigation,

i ncl udi ng reasonabl e attorney:s fees.

When enacting this section of the statute in 1978, the
General Assenbly specifically chose to include the | anguage Acost
of litigation.@ Since the nore abbreviated termcosts is used in
KRS 453. 040 and CR 54.04, we believe that the General Assenbly
nmust have specifically intended to expand the coverage of KRS
198B. 130(1) by selecting the phrase Acost of litigation.i§ W
must indul ge the presunption that the General Assenbly chooses

its | anguage deliberately with know edge of its inport. Alt

“KRS Chapter 198B provides authority for adopting building codes
and systens of public inspection. KRS 198B.130 creates a private
cause of action for violation of the provisions of KRS Chapter 198B
and the applicabl e building code.
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nmust, of course, be presuned that the Legislature is aware of
the status of the law at the tine of the enactnent of a statute.

Conmmonweal th, Depst. of Banking & Securities v. Brown, Ky., 605

S.W2d 497, 498 (1980), citing Cook v. Ward, Ky., 381 S.W2d 168

(1964). Moreover, Ali]Jt is a rule of statutory construction that
a statute should be construed so that no part of it is
meani ngl ess or ineffectual.f§ To interpret “cost of litigation”
as being synonynmous with “costs” would inply that when the
Ceneral Assenbly enacted KRS 198B. 130(10), it wholly ignored the
provi sions of KRS 453. 040, which already provided for the
recovery of “costs.” W believe that such an interpretation of
t he provisions of KRS 198B. 130(1) woul d render neani ngl ess the
phrase Acost of litigation@ in contravention of the rules of
statutory construction. Thus, we hold that the trial court did
not err by awarding a portion of the Newsons: expert w tness fees
as a portion of the cost of litigation.

For the foregoing reasons, the judgnents of the
Madi son Circuit Court are affirmed in part, vacated in part, and
remanded for entry of a judgnment as directed by this opinion.

McANULTY, JUDGE, CONCURS

PAI SLEY, JUDGE, CONCURS I N PART AND DI SSENTS I N PART
AND FI LES SEPARATE OPI NI ON.

PAI SLEY, JUDGE, CONCURRI NG I N PART AND DI SSENTI NG I N

PART: | fully concur with the majority opinion as it relates to
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the Newsons’ recovery of a portion of their expert w tness fees
as costs of litigation. However, | nust respectfully dissent
fromthat portion of the mgjority opinion which vacates the jury
verdi ct and judgnment determ ning the danages which Baird was
entitled to receive under the contract.

The majority has clearly and correctly set out the
standard this court nust follow in addressing this issue. As
they frane the issue, “Baird contends that the trial court
abused its discretion by failing to order a newtrial in the
case because the jury’'s award did not conformto the
uncontradi cted evidence.” |t seens clear, however, that the
evi dence was not uncontradi cted, since the Newsons di sputed and
contradicted Baird' s contentions. The jury in this case heard
all the evidence, and it was clearly and properly instructed
before it rejected Baird' s theory of the case. As it seens
clear that there was evidence to support their decision, | would

affirmthe judgnent of the trial court in all respects.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEES:
A enn Acree James T. G| bert
Lexi ngt on, Kent ucky W liam Baxter Jennings

Ri chnond, Kentucky
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