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BUCKI NGHAM JUDGE: Davi d Cox appeals froma judgnent of the
Clark GCrcuit Court wherein he was convicted of trafficking in
marijuana (nore than eight ounces) and was sentenced to one year
in prison. Cox entered a conditional guilty plea to the

of fense, and his one-year sentence was probated for a two-year
period. On appeal, he argues that he should have been permtted
to plead guilty to a m sdeneanor offense because he had entered

into a plea agreement wth the Commonweal th allowing himto do



so. The circuit court determ ned otherwi se, and we affirmits
deci si on.

Cox was arrested in m d-August 2000 and charged with
trafficking in marijuana and possession of drug paraphernali a.
Soon after his arrest, Cox advised Detective Horton that he
woul d voluntarily turn over his vehicle to the sheriff, would
testify against a co-defendant, and woul d give infornmation
regarding a Mexican nmale living in Lexington whom he coul d get
to deliver 50 pounds of marijuana to a notel in Wnchester.

Det ective Horton advi sed Cox that he would recommend | eni ency
and the return of the vehicle if Cox provided such cooperation.

Prior to the issuance of an indictnment, the matter
proceeded in the Cark District Court. On Cctober 3, 2000, the
case was continued by the district court by the agreenent of the
parties. At the proceeding, the county attorney stated that “I
t hi nk an agreenment has been worked out between the arresting
officer and M. Early (Cox’s attorney) and we have no objection
to that.” The case was then continued until January 9, 2001.

A Cark County grand jury issued an indictnment against
Cox on Novenber 9, 2000. Therein, Cox was charged with
trafficking in marijuana (nore than eight ounces) and possession
of drug paraphernalia. On February 5, 2001, Cox’s attorney

filed a notion to quash the indictnent on the ground that the



Commonweal th breached its plea agreenent that woul d have al |l owed
himto plea guilty to only a m sdeneanor offense.

An evidentiary hearing was held by the circuit court,
and the court subsequently entered an order denying Cox’ s notion
to quash. In its order denying the notion, the court stated
that “there was no evidence presented that the Commonweal th and
t he defendant had conme to a neeting of the minds as to their
understanding, their intention with respect to their relative
rights and duties or certain future performances.” The court
al so noted that the case had been continued in district court by
t he agreenment of the parties “because of the existence of a
possi bl e agreenent.” The court also noted that, although Cox’s
attorney had tendered a witten plea agreenent, no agreenent had
actually been signed by either Detective Horton or by the county
attorney.

The circuit court also stated in its order that
“[t]here is no dispositive evidence that either the defendant or
t he Commonweal th acted in reliance upon any such agreenent to
benefit each other.” The court held that “the clai mant nust
have acted in reliance” before any plea agreenent woul d be
enforced. The court further stated that “[t]his agreenent is
not such that the defendant, in reliance on a prom se, perforned

his part of the bargain.” Cox' s appeal followed.



The law is clear that the Comonwealth in a crimnal
case should not be allowed “to welsh on its bargain.” Wrkman

v. Commonweal th, Ky., 580 S.W2d 206, 207 (1979), overruled on

ot her grounds by Mrton v. Commonweal th, Ky., 817 S.W2d 218,

222 (1991). See also Smth v. Commonweal th, Ky., 845 S W 2d

534, 537 (1993). The issue in this case is whether the
Commonweal th entered into an agreenent with Cox and, if so,
whet her it breached that agreenent. W conclude that there was
no pl ea agreenent and, even if there was, that Cox did not keep
his part of the bargain.

Cox argues that he reached an agreenment with Detective

Horton. G ting Goodl et v. Comonweal th, Ky. App., 825 S. W 2d

290 (1992), the Commonweal th responds that there was no

enf orceabl e agreenent because any agreenent had not been
approved by either the county attorney or the Comonweal th’s
attorney. Cox does not reply to this argunent, and we agree
wWth the circuit court that there was no plea agreenent. First,
the principles of the Wirkman case do not apply to a prom se
made by a police officer acting without the authority of the

prosecutor. See Goodlet, supra. Second, there was no witten

agreenent. The Commonweal th had refused to sign a witten
agreenent tendered by Cox’s attorney. Third, as found by the
circuit court, there was no “neeting of the m nds” concerning

specific terns of an agreenent.



Cox al so asserts that the agreenent with Detective
Horton had been approved by the county attorney when he stated
on Cctober 3, 2000, in the district court that “I think an
agreenment has been worked out.” Contrary to Cox’s
interpretation, we do not interpret this statenent as anounting
to a plea agreenent entered into by the county attorney. It was
nmerely his statenent that he thought an agreenent had been
wor ked out .

Second, even if a plea agreenent existed, Cox did not
performhis part of the bargain. Thus, he could not enforce it.
Even though Cox voluntarily turned over his car (which bel onged
to his nother), he reneged on the portion of the agreenent
regarding getting the Mexican male living in Lexington to
deliver 50 pounds of marijuana to Detective Horton at a notel in
Wnchester. Detective Horton testified that Cox’s nother had
call ed himand advised himthat Cox would not help set up the
Mexi can mal e because he was concerned for his safety.

Cox responds to these argunents by stating that his
attorney and Detective Horton had not been able to nake contact
wi th each other and that the indictnment was issued approxi mately
two nonths before his district court case was schedul ed to again
appear on the docket. He asserts that he was avail abl e and
ready to fulfill his part of the bargain when the indictnment was

i ssued.



Havi ng revi ewed the tape of the evidentiary hearing in
the circuit court, we will not disturb the fact finding by the
court that Cox failed to performhis part of the bargain.
Detective Horton had attenpted to get Cox’s cooperation
concerning the Mexican male situation, but he was unable to do
so. Further, he had been told in a phone call from Cox’s nother
that Cox would not conplete that part of any alleged agreenent.

These facts are sufficient to support the ruling of the circuit

court.?!
The judgnent of the Cark Circuit Court is affirned.
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! The disposition of the car is a matter that is not before this court.

-6-



