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BEFORE: COVBS AND McANULTY, JUDGES; M LLER, SEN OR JUDGE.!
McANULTY, JUDGE. Appellant Kitty Graddy Tonkin appeals the order
of the Whodford Circuit Court which dism ssed her appeal and her
petition for declaratory judgnent agai nst appell ees Wodford
County Pl anni ng and Zoni ng Comm ssion and the estate and heirs
of Herbert Gl kison. On appeal, Tonkin argues that the tria
court erred in dismssing her appeal for failure to state a
claim because, in doing so, it decided the case on the nerits
and consi dered evidence outside of the record; and erroneously
found that it did not have subject nmatter jurisdiction over
appel l ant’ s declaratory judgnment action. W affirmthe
di sm ssal of the appeal and the declaratory judgnent.

On April 13, 2000, the Wodford County Pl anni ng and
Zoni ng Conmm ssi on approved an In-Famly Conveyance by the
Herbert G | kison estate. The mnutes reflect that M. G | Kkison
had a 20 acre farmwhich he left to his six children, three of
whom bought out the other three children and wi shed to subdivi de
it to dwell on. The notion to approve the In-Fam |y Conveyance
was carried by a unaninous vote of the eight Comm ssion nenbers.
Appel I ant was not present at the Conm ssion neeting at which the

conveyance was approved.

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580



In the Whodford Circuit Court, appellant filed an
appeal , pursuant to Kentucky Revised Statutes (KRS) 100.347(2),°2
of the Pl anni ng and Zoni ng Conmi ssion action in which she
alleged that it violated various zoning ordi nances and that she
was not afforded witten notice of intent to act. |In addition,
she filed a declaratory judgnent conplaint, arguing that the
Conmmi ssion wongfully approved three new entrances onto difton
Road and three new septic systens creating an unreasonable risk
of groundwater contam nation to her well. Appellees filed
notions to dism ss the appeal and decl aratory judgnment actions
pursuant to CR 12.02, contending that appellant’s conpl aint
failed to state a clai mupon which relief could be granted.

They argued that appellant raised new i ssues which should have
been raised before the Conmm ssion.

On February 18, 2002, the trial court entered an Order
of Dismssal. Inits Oder, the trial court assessed whet her
the Comm ssion’s action was arbitrary pursuant to the grounds
for judicial review of zoning cases established in Anerican

Beauty Honmes Corp. v. Louisville and Jefferson County Pl anning

and Zoning Commin, Ky., 379 S.W2d 450 (1964). The court

concl uded that the Comm ssion acted within its authority, it

af forded appel | ant procedural due process, and there was

2 KRS 100.347(2) states: “Any person or entity claimng to be injured or
aggrieved by any final action of the planning comission shall appeal from
the final action to the Circuit Court of the county in which the property,
which is the subject of the commission's action, lies.”
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evidentiary support for the comm ssion’s action. Therefore, the
trial court found that the action taken by the Comm ssion was

not arbitrary within the Anerican Beauty Honmes schene.

Next, the trial court exam ned appellant’s petition
for declaratory judgnent. The court concluded that the
encroachnment permts for the driveway entrances to Cifton Road
were determ ned by the state Departnment of Hi ghways, which had
excl usive authority over the issue, and so the court had no
authority to act. In addition, the trial court found that | ocal
ordi nances required the County Health O ficer to approve
construction projects, which was done in this case. The court
concluded that it |acked “authority to intervene by questioning
the valid and unchal | enged authority of the Wodford Health
Departnment or its agent with regard to approval of proposed
sewage di sposal and concomitant issuance of approval.” As a
result, the trial court found that it had no authority to grant
appel l ant any relief by declaratory judgnent. Appellant appeals
the Order of Dism ssal.

First, appellant argues that under the Gvil Rules the
trial court could not have properly dism ssed this action. She
all eges that the trial court nust have dism ssed the claim
pursuant to CR 12.02 for failure to state a claim or as a
summary j udgnent pursuant to CR 56, but that those rules do not

substitute for a party’s fair and reasonabl e opportunity to
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present a case. Second, appellant argues that it was clear
error for the trial court to consider the nerits of the case in
its order dism ssing, and to consider facts outside the record.
W will consider these argunents together.

We believe the trial court proceeded properly with its
di sm ssal. Because the court considered matters outside the
pl eadi ngs by consulting the record bel ow and appel | ees’
attachnments to the notion to dismss, according to CR 12.02 the
di sposition was converted to that of a CR 56 notion for sunmary
judgnent. Appellant argues that she was entitled to devel op her
evi dence before the court ruled on the notion to dismss. W do
not agree that the court was conpelled to exam ne the new
evi dence appel |l ant wi shed to adduce in this appeal.

Under the standard in Anerican Beauty Hones, an appea

of a zoning case is not a trial de novo. “No new or additiona
evi dence woul d be adm ssi bl e on appeal except to determ ne what
state of facts the Comm ssion acted on, or possibly to establish
the violation of sone legal right with respect to a matter not

in issue in proceedings before the Conm ssion.” Anerican Beauty

Hormes, 379 S.W2d at 457-58. The standard of review with
regard to a judicial appeal of an adm nistrative decision is
l[imted to determ ning whether the decision was erroneous as a

matter of law. Ira AL Watson Dep't Store v. Hamlton, Ky., 34

S.W3d 48, 52 (2000). Judicial review of such an adm nistrative



deci sion confines the issues “to questions of |aw which are
enconpassed in the question: ‘WAs the adm nistrative decision

arbitrary?” " Anerican Beauty Hones, 379 S.W2d at 457,

Danvi |l | e-Boyl e County Planning & Zoning Conmin v. Prall, Ky.,

840 S.W2d 205, 208 (1992).
The trial court proceeded correctly with the notion to
di smss by reviewing the Conm ssion’s action to determn ne

whether it was arbitrary under Anerican Beauty Hones. The tria

court properly decided the case on the record before the

Conmm ssion. Moreover, we do not agree with appellant that the
court consulted evidence which was not properly before the
court. W observe only that the trial court was applying the
law to the facts available in the record.

Next, we turn to appellant’s argunents concerning the
decl aratory judgnent action. Appellant argues that it was error
for the trial court to find that it |acked subject matter
jurisdiction to consider the issues raised in her declaratory
judgnment action. The trial court did not cite authority for its
conclusion that it did not have subject matter jurisdiction over
t he deci sions of the Departnent of H ghways and the Wodf ord
County Health Department. We review the trial court action for
a determ nation of whether sunmary di sm ssal of the declaratory

j udgnment was correct for any reason.



The forenost question for the court’s consideration of
whet her to dism ss the declaratory judgnent action is whether
appel l ant alleged a justiciable controversy. 1In order to bring
an action for a declaratory judgnent, a person nust show that
there is a justiciable controversy between the parties, fromthe
st andpoi nt of one party asserting a right against another party
or claimng the existence of a duty owed to him by anot her

party. Ex parte Wyler, Ky., 252 S.W2d 884, 885 (1952); KRS

418. 040. (Questions already adjudicated by a court having
jurisdiction of the subject matter and the parties, cannot
thereafter be the subject between such parties and their privies
of “an actual controversy” within the neaning of those terns in

t he Decl aratory Judgnent Act. Shearer v. Backer, 207 Ky. 455,

269 S.W 543 (1925).

We concl ude that the issues appellant raises are
i ssues which were adjudicated in the action before the Planning
and Zoni ng Conm ssion. Appellant had notice of the action
before the Comm ssion which approved the issues regarding the
permts which she now chal | enges by decl aratory judgnent.
Appel I ant coul d have participated in the adjudication of these
matters before the Comm ssion. She availed herself of a right
of appeal fromthat action. W conclude that these are matters
previ ously adjudi cated between these parties and not properly

t he subject of a declaratory judgment. “The purpose of the
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Decl aratory Judgment Act was to have a declaration of rights not
theretof ore determ ned, and not to determ ne whether rights
t heret of ore adj udi cated had been properly adjudicated.” Back's

GQuardi an v. Bardo, 234 Ky. 211, 27 S.W2d 960, 963 (1930).

Appel I ant has not alleged a justiciable controversy, and the
trial court’s dism ssal was proper.

For the foregoing reasons, we affirmthe order of the
Whodford Gircuit Court which dism ssed appellant’s appeal of the
action before the Wodford County Pl anni ng and Zoni ng

Commi ssion, and the declaratory judgnent action.
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