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BEFORE: BAKER, BARBER AND JOHNSON, JUDGES.

BAKER, JUDGE. Stonecreek Nei ghborhood Association, Inc., and
WIlliam M chael Dunnigan, Individually, bring this appeal from a
March 14, 2002, summary judgnent of the Fayette Circuit Court.

W affirmin part, vacate in part, and renand.



On July 16, 1999, appellant filed a conpl ai nt agai nst
appellees in the Fayette Crcuit Court. Therein, it was alleged
t hat appellees were in violation of paragraph two of the Stone
Creek Estates Subdivision Restrictions® (the restrictive
covenant) by maintaining a structure or outbuilding upon their
property. Thereafter, appellees filed a third-party conpl ai nt
nam ng seventy-four property owners of Stone Creek Subdivision
and alleging that, if appellees were in violation, then the
third-party defendants -- other property owners who had
all egedly erected structures on their respective properties --
were also in violation of the restrictive covenant. Eventually,
the court dism ssed twenty-seven of the seventy-four third-party
defendants. On March 14, 2002, the circuit court entered
summary judgnent in favor of appellees. This appeal follows.

Appel l ants contend the circuit court erred by entering
sumary judgnent. W nust agree. Sumary judgnent is proper
where there exists no material issue of fact and novant is
entitled to judgnent as a matter of law. Ky. R Cv. P. (CR
56.

In its summary judgnment, the circuit court, in

pertinent part, concluded:

! Paragraph two of the Stone Creek Estates Subdivision Restrictions states:
“ADDI TI ONAL STRUCTURE AND OUTBUI LDI NGS. No structure of a tenporary or
per manent character, no trailer, basenment, tent, shack, barn or other

out bui I di ng shall be erected on any lot at any tine either tenporarily or
per manently.”




The Court finds that the description of
the deed restriction is anbi guous, vague,
overbroad and fails to put the residents of
t he nei ghborhood on notice as to the
exactness of the restriction. The Court is
very unclear why the description could not
be used to prevent swi ng sets, birdbaths or
nearly any other itemfrom being placed on
one’'s property. The inadequate description
coupled with the helter skelter way the
Plaintiffs have chosen to enforce the
covenant conpel this Court to side with the
Def endant s.

The Court notes that many of the
bui | di ngs and structures conpl ai ned about
have existed for a significant |ength of
time and sone were even in place when the
home was purchased. It seens to the Court
that equity urges one to cone forward with a
conpl ai nt regardi ng a covenant violation
within a reasonable tinme such violation is
noticed. 1In this case, the evidence
suggests that many of the Defendants have
had the structures in question for a while,
or at least, in the Court’s opinion, |ong
enough for the Plaintiffs to have cone
forward sooner. It appears the Plaintiffs
have acqui esced to the usage of nobst any
type of structure, both existing or future.

The Court has further problens wth
some residents being naned as Def endants
while others were not. It appears that, for
what ever reason, Plaintiffs attenpted to
enforce the covenant in an arbitrary manner.

This Court is conpelled to not enforce
t he covenant for the reasons stated above
and holds for the Defendants in the nane of
equity, judicial econonmy and nei ghborhood
uni fication.

Crcuit Court Oder at 1-2.
There were three fundanental bases upon which the
circuit court premsed its entry of sunmary judgnent: 1) that

the deed restrictions were anbi guous, vague, overbroad, and

-3-



failed to put the residents on notice “as to the exactness of
the restriction”; 2) that the enforcenent of the restrictive
covenant was arbitrary; and 3) that the doctrine of |aches bars
enforcement of the restrictive covenant. W shall address these
bases seriatim

Upon the first basis, we are of the opinion that it is
the obligation of the circuit court to interpret and construe a
restrictive covenant. The court is not at liberty to refuse to
interpret and enforce a restrictive covenant sinply because it
may be poorly drafted or otherw se anbi guous. When interpreting
and construing an anbi guous restrictive covenant, the court
shoul d rely upon well-founded rules of construction. See

Cochran v. Long, Ky. 295 S.W2d 503 (1956) (hol ding that a

restrictive covenant should be strictly construed); Parrish v.

Newbury, Ky. 279 S.W2d 229 (1955)(holding that the genera
schenme of devel oprment is an inportant consideration when
di scerning the neaning of a restrictive covenant).

The quagmre in which the circuit court found itself
stens, at least in part, fromthe |anguage in the restrictive
covenant which prohibits, anong other things, any “.
structure of a tenporary or permanent character.” The term
“structure” is commonly defined as “sonething constructed or
built.” Wbster’s Third New International Dictionary 2267

(1961). Therefore, if literally applied and enforced, such a
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covenant would clearly prohibit property owners from naki ng any
i nprovenents whatsoever to their lots — to include | andscapi ng,
awn furniture, pools, and, as the circuit court correctly

not ed, birdbaths and swi ng sets. We doubt that such a broad
application was intended or contenplated by the drafter of the
restrictive covenant. Nevertheless, it is for the circuit court
to determine the neaning of the restrictive covenant.

In sum we hold that the circuit court erred when it
determned that it need not interpret and enforce the
restrictive covenant, even one that it found to be *anbi guous,
vague, and overbroad.” On remand, the circuit court nust
interpret and construe the restrictive covenant. |In so doing,
the court should utilize the well-established rul es of
interpretation and construction applied to restrictive covenants
with particular consideration given to the general schene of
devel opnent in Stone Creek subdivision.

Upon the second basis, we do not believe that the
arbitrary enforcenent of a restrictive covenant will necessarily
render that covenant unenforceable. W do note that arbitrary
enforcenent may |ead to a fundanental change in the subdivision
which may, in turn, defeat the purpose of the covenant -- thus

|l eading to its annulnent. See Parrish 279 S.W2d 229.

Arbitrary enforcenent, alone, however, will not render a

covenant unenf or ceabl e.



Hence, we remand to the circuit court so that it my
make findings as to whether there has been such a fundanent al
change in the nei ghborhood by the construction of other
additional “structures” as to have rendered the restrictive
covenant a nullity.

Upon the third basis, we conclude that the circuit

court msapplied the equitable doctrine of |laches. The circuit

court found that the structures had been in place “for a while,
or, . . . long enough for the [appellants] to have cone forward
sooner.” I n Chapman v Bradshaw, Ky. 536 S.W2d 447, 449 (1976),

the Court held that “[mere delay in bringing suit is not a
basis for invoking the doctrine.” |Instead, the doctrine of

| aches will only bar enforcenent of a restrictive convent where
the delay in enforcenent works a di sadvantage to the all eged
violators. 1d. Here, the circuit court failed to nmake a

fi ndi ng upon whet her the del ay was di sadvant ageous to appel | ees.
Upon remand, the circuit court should revisit the doctrine of

| aches and, specifically, consider whether appellees were

di sadvant aged by the del ay.

Appel l ants further assert that the circuit court erred
by allowing the filing of a third party conpl aint under CR
14.01. Considering the circunstances of this case, we cannot
say the circuit court abused its discretion by permtting the

filing of the third party conplaint. See Nally v Boop, Ky. 428
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S.W2d 607 (1968). Appellants have failed to denonstrate that
the third party conplaint would unduly conplicate the case or

woul d ot herwi se prejudice them See Jackson & Church Dv.,

York-Shipley, Inc. v Mller, Ky. 414 S.W2d 893 (1967). As

such, we perceive no error.
For the foregoing reasons, the judgnent of the Fayette
Crcuit Court is affirmed in part, vacated in part and this

cause i s remanded for proceedi ngs consistent with this opinion.

ALL CONCUR.
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