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SCHRODER, JUDGE. This is an appeal from an order uphol ding

di sciplinary action taken against a prisoner for attenpting to
sexual ly assault a nurse in the nedical unit of the prison.
Appel I ant cl ai ns various due process violations during the
course of the proceedi ngs agai nst himand that there was

insufficient reliable evidence to support the finding of guilty.



From our review of the record, appellant was deni ed due process
when certain excul patory evidence was not disclosed by the
prison prior to appellant’s hearing. Hence, we vacate the
circuit court’s order and remand for further proceedi ngs.

On June 17, 2000, at about 3:30 p.m, appellant,
Alaric More, an inmate at the Kentucky State Reformatory, was
call ed by nurse Marcia Payne to the Unit B Medical Shack so that
Payne coul d check a rash on Moore’s armthat Payne had treated
the previous day. According to Payne’'s version of events, Payne
was exam ni ng and applying creamto More’'s rash when More
began aski ng Payne personal questions such as whether she
t hought he was attractive and whet her she had any tattoos. He
then asked if he could kiss her because it had been a long tine
since he had kissed a woman. Payne asked Moore to pl ease not
ask her such questions. More said he was sorry and noved
t owards Payne, again asking if he could kiss her. Payne told
Moore to stop and, at sone point, More grabbed Payne’'s wists
and told her not to run because he could catch her. Payne then
sat on the floor and told himto stop. Wen Payne ultimtely
stood up, Moore got in front of her, pushed her down on the exam
tabl e, and stood over her. Payne pushed Mbore away W th her
hands and | egs and asked himto get off because he was scaring
her. Moore then replied, “Just let ne put the head in or see

it.” W©Moore also coomented that he could see a heart tattoo on



her chest and asked if she would put his name init. Mbore
retreated and then stated to Payne, “Look what you have done to
me,” pointing to the erection in his pants. More then asked
Payne for sone antibiotic creamto “fix the probleni she had
caused.

It was undi sputed that Payne did not report this
incident until around 5:15 p.m Payne stated that she failed to
i medi ately report the incident because she feared that if she
called for help while More was there, he would hurt her. Payne
al so stated that she waited to first report the incident to
Sergeant M chael Roberts because she had not been working there
very long and did not want to get into trouble.

Moore’ s version of the events differed greatly from
Payne’s version. Moore clains that when Payne was applying the
creamto his rash, she conplinmented himon his tattoos and | ater
informed himthat she too had tattoos. Moore clains that
W t hout any pronpting, Payne rolled up her pant |leg, revealing a
tribal tattoo on her leg. According to More, she then opened
her bl ouse, |owered her bra cup and showed hi ma heart-shaped
tattoo on her breast. At about that tine, they heard over the
two-way radio that there was a problemw th the count. More
asked Payne if she had called to report that he was there, to
whi ch Payne replied that she had thought the dorm officer had

done that. More asked Payne if she would call to verify that
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fact. Wien Payne called Dorm5 and spoke with C. O Skeens,
Payne was inforned by Skeens that Payne herself had to report
Moore's location into the Yard Ofice for the count, which Payne
then did. Shortly thereafter, sonmeone fromthe Yard Ofice
cal l ed and rebuked Payne for not calling in More's |ocation at
t he begi nning of the count. More clains that when he |eft at
approximately 3:45 p.m, Payne told himto return at 5:00 p. m

On June 19, 2000, two disciplinary reports were filed
agai nst Moore alleging that he had conmtted the offenses of
sexual assault and pursuing or developing a relationship with a
prison enpl oyee. On June 26, 2000, More was intervi ewed by
Sergeant Edward Green about the events of June 17. At that
tinme, Mbore gave a statenent containing his version of those
events. The hearing before the Adjustnent Conmmttee was
initially comrenced on July 5, 2000, but was continued until
July 10 and July 12, 2000, so that Moore could have additiona
time to consult with his inmate |egal aide. After hearing the
testinmony of two KSR officers, More, and Payne, the Adjustnent
Committee found Moore guilty of attenpted sexual assault for
whi ch he was gi ven one year of segregation and | oss of two
years’ nonrestorable good tinme. WMore thereafter sought review
fromthe Warden who deni ed the appeal.

On August 8, 2000, Mbore nade an open records request

fromKSR to obtain vari ous docunents related to his case. On



August 31, 2000, Moore received el even of those docunents.
Based on those docunents, More filed a notion with the Warden
to reconsider the decision regarding his appeal. Said notion
was al so deni ed.

On July 30, 2001, Moore filed a pro se petition for
decl aratory judgnent, alleging, anong other things, that his due
process rights were violated during the course of the
di sci plinary proceedi ngs agai nst himwhen KSR failed to
conduct an adequate investigation of the matter; denied his
request to call C. O Skeens as a witness; wthheld excul patory
docunents fromhim and based its decision on know ngly
unreliabl e evidence from Marci a Payne. On Decenber 19, 2001,
the court entered its opinion and order dism ssing the case,
finding that Mboore was not denied due process in the
di sci plinary proceedings and that the ruling was supported by
sufficient evidence. Mdore then filed notions for
reconsideration and to vacate pursuant to CR 59.05. Fromthe
order denying those notions, More now appeals pro se.

Moore's first argunment is that the circuit court erred
when it found that the prison adequately investigated the case
against him Wthin this argunent, More nmaintains that the
i nvestigating supervisor, Sergeant Edward G een, failed to

collect all of the statements by Marcia Payne and, in so doing,



deni ed himthe opportunity to present evidence which
controverted the testinony of the main w tness against him

In reviewing the record, we see that it does not
contain the entire record of the adm nistrative proceedi ngs,
only that which was filed in the circuit court pursuant to the
decl aratory judgnent proceedings. |In support of his petition,
Moore filed in the record, anong other docunents, three
statenents of Marcia Payne, which he maintains he received after
the adjustnent conmttee hearing pursuant to his open records
request. The three separate statenents are all on a form
entitled “NURSE' S NOTES’" and they are all dated June 17, 2000.
Two of the statements are three and four pages |ong
respectively, with a detailed description of the all eged
attenpted sexual assault. The description of the attenpted
sexual assault was, for the nobst part, consistent between these
two statements, although certain of the details surrounding the
assault differed slightly. The third statenent was devoi d of
any nmention of the alleged attenpted sexual assault, stating
only the foll ow ng:

| had seen [inmate] Al aric More #109087 D5

C-30 on Friday 6/16 for a rash on his arm

I wote an Rx for the [inmate] and applied

the lotion. As | instructed himon using

his meds we started tal ki ng about his

tattoos and he asked ne if | had any. |

told himl had one on ny leg that was a
tribal design.



Because we do not have the benefit of the full record
of the adm ni strative proceedi ngs, we have no way of know ng
whet her the adjustnment committee had know edge of these three
statenments of Marcia Payne at the tine of the hearing. It is
Moore’ s contention that Geen never collected all three of the
statenments, and the appellee, Departnent of Corrections (“the
Departnment”), never disputes this fact. Indeed, the
i nvestigative report prepared by G een contains only a sunmmary
of the statenent of Payne describing the alleged attenpted
sexual assault. Nor does the Departnent dispute the fact that
prior to his hearing, More did not receive the statenent in
whi ch Payne makes no nmention of the alleged attenpted sexua
assault. Hence, we will proceed on the presunption that, at
best, More did not have the benefit of this contradictory
statenment prior to his hearing

Loss of good-tine credit is considered a |liberty
interest for purposes of the due process clause of the

Fourteenth Anendnent to the United States Constitution. WIff

v. McDonnell, 418 U. S. 539, 94 S. C. 2963, 41 L. Ed. 2d 935

(1974); Goben v. Parker, Ky. App., 88 S.W3d 432 (2002). In

Wl ff, the United States Suprenme Court held that an inmate
cannot be deprived of good-tinme credit w thout the foll ow ng:
1) notice of the grounds for the deprivation; 2) a evidentiary

hearing; 3) a neutral decision naker; 4) an opportunity to cal



wi t nesses and present docunentary evidence so long as it does
not jeopardize institutional safety; and 5) a witten statenent
by the factfinders as to the evidence relied on and reasons for
the disciplinary action. Prisoners do not have a constitutiona
right to confront and cross-exam ne witnesses in disciplinary

proceedings. Hensley v. Wlson, 850 F.2d 269 (6'" Cir. 1988).

Prison disciplinary decisions will be upheld if there is “sone
evidence” in the record to support the commttee’ s findings.

Smth v. ODea, Ky. App., 939 S.W2d 353, 358 (1997). The issue

of whether a prisoner has a constitutional right to excul patory
evidence relating to prison disciplinary proceedi ngs agai nst him
appears to be a question of first inpression in Kentucky.

The Seventh Circuit of the United States Court of
Appeal s has held that prisoners are entitled to have excul patory
evi dence di scl osed unless its disclosure would unduly threaten

institutional security. Chavis v. Rowe, 643 F.2d 1281 (7'" Cr.

1981). The Chavis Court applied the general rule for disclosure
of excul patory evidence in crimnal prosecutions set out in

Brady v. Maryland, 373 U S. 83, 83 S. (. 1194, 10 L. Ed. 2d 215

(1963) and United States v. Agurs, 427 U.S. 97, 96 S. . 2392,

49 L. Ed. 2d 342 (1976), stating:

[ S] uppression by the prosecution of evidence
clearly favorable to an accused vi ol ates due
process where the evidence is materi al

either to guilt or punishnent, even if it
was not specifically requested by the
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defendant. Evidence is material ‘if [it]
creates a reasonabl e doubt that did not

otherwise exist.” [United States v. Agurs,
427 U.S.] at 112, 96 S. . at 2401. This
means:

If there is no reasonabl e doubt
about guilt whether or not the
addi ti onal evidence is considered,
there is no justification for a
new trial. On the other hand, if
the verdict is already of
questionable validity, additiona
evi dence of relatively m nor
i nportance m ght be sufficient to
create a reasonabl e doubt.
Id. at 112-13, 96 S. C. at 2401-2402.
Chavis, 643 F.2d at 1285.
The Court in Chavis further held that even though the
di sciplinary commttee had access to the excul patory evidence at
the tinme of the hearing, due process still requires that the
pri soner have access to the evidence prior to the hearing in
order to “prepare the best defense he can and bring to the
court’s attention any evidence hel pful to his case.” Chavis,
643 F.2d at 1286.
In the instant case, the major evidence of More’s
guilt was the testinony of Marcia Payne.! Besides More, Payne
was the only other witness to the all eged offense. Hence, it

was essentially More' s word agai nst Payne’s word. W believe

the statenent of Payne in which she makes no nention of the

' Apparently, there were two witnesses called by the Department at the hearing besides Payne, Lt. A. Ray and Lt.
Wasson, both of KSR. However, the tapes of the hearing which are included in the record before us are incomplete,
only containing a portion of the testimony of Payne. They do not contain the testimony of Ray, Wasson, or Moore.
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attenpted sexual assault created a reasonable doubt as to

whet her the incident occurred, and, thus, constituted

excul patory evidence under Agurs, 427 U S at 112, 96 S. . at
2401. Al though Payne may have had a pl ausi bl e expl anation for
not including the attenpted sexual assault in that statenent, we
beli eve that Moore neverthel ess had a right to that statenent
for purposes of preparing his defense and chall enging the
reliability of Payne’s testinony. Further, we do not see how a
di scl osure of this statenment woul d have threatened institutiona
security at KSR This was not a case of a confidential prison

informant as in Gl haus v. WIlson, Ky. App., 734 S.W2d 808

(1987). Moore obviously knew that Payne woul d be the major

W tness against him Accordingly, we vacate the order of the
O dham Crcuit Court and remand for another hearing before the
adj ust mrent committee.

Moore’ s second argunent is that the circuit court
erred in holding that the adjustnment commttee’ s denial of
Moore's request to call C O Skeens as a wtness at his hearing
was not an abuse of discretion. According to More, C O Skeens
was one of the KSR officers that Payne had radio contact with
during the time Moore was in the nmedical unit with Payne. Moore
mai ntai ns that C. O Skeens was the officer who told Payne that
it was her responsibility to call More s location into the Yard

O fice. According to a statenent given by Skeens, when she
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spoke with Payne during this tinme, Payne’s voi ce sounded nor nal
and not hing seened unusual. More contends that this was
evi dence he was entitled to present to prove that Payne was not
in any distress when the all eged sexual assault occurred. 1In an
affidavit submtted by Lt. David Mesker who sat on the
adj ustnment committee that heard Mbore' s case, Moore’'s request to
call Skeens as a wi tness was deni ed because Skeens was not a
witness to the incident. In WIff, 418 U S at 566-67, 94 S.
. at 2979-80, the Suprene Court explicitly recognized that
prison officials nust have the necessary discretion regarding
the prisoner’s right to call witnesses to balance the security
and needs of the prison against the inmate’s interest in
avoi ding loss of good tinme, noting that “sonme anount of
flexibility and accormmobdation is required.” Here we cannot say
that the adjustnent conmittee abused this discretion given the
fact that Skeens was not an actual witness to the all eged
of fense. In any event, Mdore was not prejudiced by the refusa
to all ow Skeens to testify when, according to More’'s appellate
brief, Lt. Ray testified that when he tal ked to Payne over the
radio during the time that the all eged sexual assault occurred,
she did not exhibit any signs of distress or fear.

G ven our remand of the case, Myore’'s argunent that
there was not sufficient evidence to support the disciplinary

action i s noot. For the reasons stated above, the order of the
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O dham Crcuit Court is vacated and the cause remanded for

further proceedings consistent wth this opinion.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Al aric More, pro se John T. Danron
Eddyvil |l e, Kentucky Frankfort, Kentucky
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