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BEFORE: DYCHE, HUDDLESTQON, AND KNOPF, JUDGES.

KNOPF, JUDGE: On Septenber 12, 2001, Charles Allen Pruitt
entered a conditional guilty plea in the Henderson District
Court to one count of possession of marijuana.! He reserved his
right to appeal fromthe district court’s denial of his notion

to suppress evidence seized as a result of a pat-down search.

"KRS 218A. 1422. Possession of marijuana is a class A
m sdenmeanor



On appeal, the Henderson Circuit Court affirmed, finding that
the police officer acted reasonably in conducting the search,
and that the search did not exceed its reasonabl e scope. W
find that there was no evidence of any reasonable, articul able
basis for the search, and that the trial court and the circuit
court erred in finding that the pat-down search was justified.
Hence, we vacate the conviction and remand for further
pr oceedi ngs.

The underlying facts of this action are not in
di spute. On Novenber 6, 2000, Oficers MKinney and Trout man of
t he Henderson City Police spotted a vehicle with expired |icense
pl ates. The autonobile was being driven by Daniel Craig and
Pruitt was a passenger. After stopping the vehicle, the
officers determined that Craig’s driver’s |license had been
suspended and he was driving wthout autonobile insurance. The
officers arrested Craig, and then proceeded to search him
incident to the arrest. They found no weapons or contraband on
hi m

After the officers placed Craig in the patrol car,
they returned to Craig’' s autonobile, where Pruitt renained
seated in the front seat. Oficer MKi nney asked Pruitt to get
out of the autonobile, and Pruitt conplied. Oficer MKinney
t hen proceeded to frisk Pruitt for weapons. Pruitt was wearing

| oose-fitting sweat pants which were tapered at the bottom by an



el astic band, but there was no tension around the bottom portion
of the ankle. While Oficer MKinney was running his hand down
Pruitt’s leg, he heard a “crinkling” sound. O ficer MKinney
|ater testified that he knew that the object which caused the
sound was not a weapon, but he suspected that it m ght be
contraband. As Oficer MKinney ran his hand back over the area
where the sound canme from a piece of cellophane fell to the
ground fromPruitt’s pants leg. Upon determ ning that the
cel | ophane package contai ned marijuana, Oficer MKi nney pl aced
Pruitt under arrest.

Thereafter, Pruitt was charged in Henderson District
Court with possession of marijuana. He filed a notion to
suppress all evidence seized, arguing that the police | acked any
reasonabl e suspicion to justify a “stop and frisk” search
Foll owi ng a hearing at which Oficer MKinney testified, the
trial court entered an order denying Pruitt’s notion to
suppress. Thereafter, Pruitt entered a conditional guilty plea,
reserving the right to appeal fromthe court’s ruling on the
suppression notion. The court sentenced Pruitt to 365 days in
jail, which was probated for a period of two years, and inposed
a $250.00 fine. The circuit court affirmed the district court’s
ruling in a menorandum opi nion rendered on March 21, 2002. This

Court accepted discretionary review on June 11, 2002.



RCr 9.78 sets out the procedure for conducting
suppressi on hearings and establishes the standard of appellate
review of the determ nation of the trial court. Qur standard of
review of a circuit court's decision on a suppression notion
followng a hearing is twofold: First, the factual findings of
the court are conclusive if they are supported by substantia
evi dence; and second, this Court conducts a de novo review to
determ ne whether the trial court’s decision is correct as a

matter of |aw. ?

In this case, the evidence introduced by the
Commonweal th was uncontroverted. Therefore, we nust assune that
those were the facts upon which the trial court based its
order. Thus, our task is to decide whether the trial court
properly applied the rule of law to the established facts.?

The Fourth Amendnment of the United States Constitution
guarantees the “right of the people to be secure in their
per sons, houses, papers, and effects, agai nst unreasonable

114

searches and sei zures. In Terry v. Chio,® the United States

Suprene Court recogni zed an exception to the warrant requirenent

by sanctioning both investigatory stops and limted pat-down

?Adcock v. Conmonweal th, Ky., 967 S.W2d 6, 8 (1998).

*1d. (quoting Onelas v. United States, 517 U.S. 690, 697, 116
S.C. 1657, 1662, 134 L. Ed. 2d 911 (1996)).

“U.S. Const. anend. |V.

5392 U.S. 1, 20 L. Ed. 2d 889, 88 S. . 1868 (1968).



searches of suspects. Wen there is a reasonabl e suspicion that
crimnal activity is afoot, a police officer may briefly detain
an individual on the street, even though there is no probable
cause to arrest him?®

Terry also held that "[w] hen an officer is justified
in believing that the individual whose suspicious behavior he is
investigating at close range is arned and presently dangerous to

the officer or to others,” the officer may conduct a pat-down

search "to determ ne whether the person is in fact carrying a
weapon and to neutralize the threat of physical harm”’

Frisking a suspect during a Terry stop is strictly [imted to
that which is necessary for the discovery of weapons which m ght

be used to harmthe officer or others nearby.® Furthernore, in

Ybarra v. lllinois,® the United States Supreme Court cautioned

that the narrow scope of the Terry exception does not permt a
frisk for weapons on | ess than reasonabl e belief or suspicion
directed at the person to be frisked, even though that person
happens to be on prem ses where an authorized narcotics search

is taking place. “Nothing in Terry can be understood to allow a

°ld. at 30-31, 20 L. Ed. 2d at 911
71d. at 24, 20 L. Ed. 2d at 908.

®Commonweal th v. Crowder, Ky., 884 S.W2d 649 (1994), citing
Terry, supra.

9444 U.S. 85, 62 L. Ed. 2d 238, 100 S. Ct. 338 (1979).



generalized 'cursory search for weapons' or indeed, any search
what ever for anything but weapons.”® The Fourth Amendment
requires sone mninum |l evel of objective justification for the
officer's actions neasured in light of the totality of the

ci rcunst ances.

Pruitt first argues that O ficer MKinney, by his own
adm ssion, had no reason to believe that Pruitt was arnmed. In
response, the Commonwealth takes the position that Craig’ s
arrest provided a reasonable suspicion of crimnal activity
sufficient to support the pat-down search of Pruitt. The
evi dence clearly supports Pruitt on this matter. At the
suppression hearing, Oficer MKinney testified that he had no
reason to believe that Pruitt mght be armed. Craig, the driver
of the vehicle, was arrested for three non-violent offenses.
The officers had searched Craig and found no weapons on him
Pruitt was sitting calmy in the car during Craig’'s arrest. He
showed no nervousness and conplied with all of the officers’
requests. O ficer MKinney al so conceded that he had no reason

to believe that there were weapons in the car, or that Pruitt

1d. at 93-94, 62 L. Ed. 2d at 247.

""See United States v. Sokolow, 490 U.S. 1, 104 L. Ed. 2d 1, 109
S. C. 1581 (1989); Eldred v. Commonweal th, Ky., 906 S.W2d 694
(1994).




was involved in any crinminal activity.? |In fact, Oficer
McKi nney stated that he intended to allow Pruitt to | eave the
scene, as he was going to have Craig’'s car towed.

We recogni ze that maintaining the safety of police
officers is a legitimte and significant concern. Under the
circunstances, O ficer MKinney was entirely justified in

ordering Pruitt to get out of the car.®

However, to justify a
pat - down search for weapons, the officer "nust be able to point

to specific and articulable facts which, taken together with

2gpecifically, Oficer MKinney testified as foll ows:

M. Polk (Pruitt’s counsel): O K  Before you searched the car
and before you got M. Pruitt out of the car, did you have any
information that there may be a weapon in the car?

O ficer MKinney: No sir.

M. Polk: OK Now M. Pruitt was sitting in the car that M.
Craig had driven and he was not acting up in any nanner, was he?
O ficer MKinney: Not at that point, no

M. Polk: And you canme up to himand told himto get out of the
car, correct?

O ficer MKinney: Yes, sir.

M. Polk: And he conplied, correct?

O ficer MKinney: Yes, sir.

M. Pol k: And then when he got out of the car, you comenced to
pat hi mdown, frisk himfor weapons, correct?

O ficer MKinney: Yes, sir.

M. Polk: And up to that point, you had no indication that he
was actually arned with any weapon or any dangerous i nstrument
di d you?

O ficer MKinney: No.

M. Polk: And, up to that point, you had no, no reasonabl e basis
to believe that he m ght have, he m ght have commtted a crine,
did you?

O ficer MKinney: | had no idea up to that point.

BMaryland v. Wlson, 519 U. S. 408, 413, 137 L. Ed. 2d 41, 47,
117 S. . 882 (1997).




rational inferences fromthose facts, reasonably warrant that
intrusion."* O ficer McKinney adnmtted that he had no reason to
believe that Pruitt was arnmed. Mbdreover, nere proximty to
persons i ndependently suspected of crimnal activity is not
sufficient to support a generalized search for weapons.'®

Finally, the purpose of a pat-down for weapons is not
to discover evidence of crine, but to allow the officer to
pursue his investigation w thout fear of violence.!® The threat
to officer safety is considerably dimnished in situations
involving a brief traffic stop involving neither an arrest nor
an investigation.? O ficer MKinney's stated intention to
rel ease Pruitt further undercuts any basis for the search.

G ven the absence of any articul able basis for the
search, we conclude that the trial court and the circuit court

clearly erred in finding that the pat-down search was justifi ed.

“Terry, 392 U.S. at 21, 20 L.Ed.2d at 906. See al so Dockst eader

v. Commonweal th, Ky App., 802 S.W2d 149 (1991): “We believe

t hat whether the officer suspects the individual to be invol ved
in a msdeneanor or felony offense is not the subject of our
gquery. In the final analysis, the test is whether the facts
available to the officer at the nonent of the search, would
warrant a person of reasonable caution to believe the suspect
may have a weapon.” 1d. at 150.

BvYbarra, 444 U.S. at 92-93, 62 L. Ed. 2d at 246-47.

Adanms v. Wllianms, 407 U. S. 143, 146, 32 L. Ed. 2d 612, 617, 92
S. C. 1921 (1972).

“Maryland v. Wlson, 519 U S. at 412, 137 L. Ed. 2d at 46.




Consequently, Oficer MKinney s pat-down search of Pruitt was
unreasonabl e and constitutionally invalid. Thus, the trial
court erred in denying Pruitt’s notion to suppress the evidence
seized as a result of that search.

Accordingly, the order of the Henderson Crcuit Court
which affirmed Pruitt’s conviction by the Henderson District
Court is reversed. This matter is remanded to the Henderson
District Court with instructions to grant Pruitt’s notion to
suppress, and if there is no other evidence against him to

di sm ss the charge of possession of marijuana.
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