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BEFORE: DYCHE, JOHNSON AND SCHRCDER, JUDGES.
DYCHE, JUDGE. This appeal presents two questions: whether the
trial court had jurisdiction to award “del ay danages” to
appel | ee, Paul B. Taylor; and, if so, whether the anpunt awarded
by the trial court was correct. W answer both questions in the
affirmative, and affirmthe trial court.

The trial court entered a noney judgnment agai nst Hiram
G bson, Jr., on Septenber 21, 1999. G bson partially superceded

that judgnment by the posting of a bond. This court affirnmed



t hat judgment on January 17, 2001, and denied G bson’s petition
for rehearing on March 23, 2001. The Suprene Court of Kentucky
deni ed di scretionary review on February 13, 2002. On February
19, 2002, Taylor, who prevailed below, filed a notion for delay
damages pursuant to KRS 26A. 300 and CR 76.20(9)(a). The tria
court granted that notion, and this appeal followed.

CR 76.20(9)(a) provides, in part,

If the notion [for discretionary review is
deni ed the decision shall stand affirned,
and if a supersedeas bond has been executed,
damages for delay shall be recoverable
pursuant to KRS Chapter 26A

KRS 26A. 300 reads, in part,

(1) Wen collection of a judgnment for the
paynment of noney has been stayed as
provided in the Rules of Gvil
Procedure, there shall be no damages
assessed on the first appeal as a
matter of right contenplated by Section
115 of the Constitution of Kentucky.

(2) Wen collection of a judgnment for the
paynment of noney has been stayed as
provided in the Rules of Gvil
Procedure pendi ng any ot her appeal,
damages of ten percent (10% on the
anount stayed shall be inposed agai nst
t he appellant in the event the judgnent
is affirmed or the appeal is dismssed
after being docketed in an appellate
court.

(3) Simlar danmages of ten percent (10%
shal | be inposed when a petition for
wit of certiorari, petition for
rehearing, or other petition which
stays the collection of a judgnent for
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t he paynment of noney is denied by an
appel l ate court under circunstances not
constituting a first appeal under
subsection (1) of this section.

Tayl or argues that this court is the proper forumfor the

determ nation and i nposition of such damages, citing Fred

Cenments Heating and Air Conditioning Co. v. Janes, Ky. App.,

576 S.W2d 280, 281 (1979), which states that

the correct procedure is that the inposition

of such danages will be stated in the

mandate of the appropriate court. \Were the

Suprene Court denies a notion for

di scretionary review, the mandate will issue

fromthis Court.
As of July 1, 1981, mandates are no | onger issued by the
appel l ate courts of this commonwealth. CR 76.30(2)(f). There
is, therefore, no opportunity for the appellate court to nake a
determ nation of delay danages in its nandate. That bei ng so,
t he above | anguage is inapplicable, and it nust necessarily fal
to the trial court, that entity best suited for such a task, to
determ ne and i npose del ay danages. That is what the trial
court did herein, properly exercising its jurisdiction.

G bson next conplains of the conputation of the
damages, claimng that Taylor is attenpting to collect damages
on the entire judgnent, and not just the part that was

superceded, and therefore not collected by him Such an

argurment is, at best, disingenuous, and, at worst, denonstrates
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a lack of candor with the tribunal, as the damages sought, and

t he damages awarded, were 10% of the anpbunt superceded, only.

No attenpt was nmade by Taylor to collect damages on the entire
anount of the judgnent, or interest on that anmount. Counsel is
adnoni shed to make argunents based on facts in the record and to
not msrepresent the record to this, or any other, court.

The order of the Bullitt Crcuit Court is affirned.
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