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BUCKI NGHAM JUDGE: Todd Anderson appeals froma sunmary judgnment
of the Cunmberland Crcuit Court in favor of The Kentucky G owers
I nsurance Conpany, Inc. The issue is whether there was coverage

under Anderson’s policy with Kentucky G owers for danage to his



residence due to a fire. W affirmin part, reverse in part,
and remand.

Anderson was the owner of a house and lot in
Bur kesvill e, Kentucky. There were two nortgages on the
property. The first nortgage was held by Manufacturers and

Traders Trust Conpany,?!

and the second nortgage was held by
United Comunity Bank.

Ander son becane del i nquent on his paynent to both
nortgagees. United Comunity Bank filed a foreclosure action in
the Cunberland G rcuit Court on February 13, 2001.

Manuf acturers and Traders Trust Conpany filed a foreclosure
action in the Cunberland Circuit Court on March 22, 2001. As
requi red by both nortgagees, Anderson had obtained fire and
casualty insurance on his property with Kentucky G owers. Both
nort gagees were |listed on the declarations page of the policy.
Ander son’ s house was destroyed by fire on April 21, 2001.

Kent ucky Growers deni ed coverage to both Anderson and
t he nortgagees based on its interpretation that the policy was
void upon the filing of the foreclosure action. Provision 4 of
the “PROVI SI ONS” portion of the policy stated in part that the

policy shall be void “if, with the know edge of the insured,

forecl osure proceedi ngs be commenced or notice given of sale of

! Conti Mortgage Corp., a naned nortgagee under the Kentucky G owers
policy, assigned its interests to Manufacturers and Traders Trust
Conpany on February 5, 2001.



any property insured hereunder by reason of any nortgage or
trust deed.” Provision 17 of the “PROVI SIONS” portion of the
policy stated in part that “[i]f a nortgagee is nanmed on the
Decl arations, a |oss payable under Section | will be paid to the
nortgagee and the insured, as interests appear.” That paragraph
al so provided in part that “[i]f this Conpany denies a claimto
the insured, that denial does not apply to a valid claimof the
nortgagee, if the nortgagee has: (a) notified this Conpany of
change of ownership, occupancy or substantial change in risk of
whi ch the nortgagee becane aware . . . .7

As a result of Kentucky G owers’ denial of coverage,
United Community Bank filed an amended conpl ai nt under which it
rai sed a direct claimagainst Kentucky Growers. Kentucky
Gowers then filed a nmotion to dismss United Community Bank’s
amended conplaint. Wile that noti on was pendi ng, Anderson
filed third-party conplaints agai nst Kentucky G owers. By
agreenent of the parties, the court treated Kentucky G owers’
notion to dismss as a notion for summary judgnment as to al
cl ai ms rai sed agai nst Kentucky G owers.

The circuit court awarded sumrmary judgnment to Kentucky
G owers on March 6, 2002. First, citing early Kentucky cases,
the court held that the provision in the policy declaring it to
be void upon the filing of the foreclosure suit was a valid

policy provision as to Anderson. Second, the court held that
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the nortgage clause in the policy was an “open nortgage cl ause”
and not a “standard nortgage clause.” The court reasoned that
under the “open nortgage clause,” the rights of the |ending
institutions were no greater than the rights of Anderson. Thus,
the court held that the lending institutions had no rights to
recover under the policy since Anderson hinself could not. This
appeal by Anderson foll owed.?

Ander son argues that the circuit court erred in
awar di ng summary judgnent because both he and the | ending
institutions had a right to recover under the policy. His
clainms as they relate to the lending institutions are derivative
clainms. Prior to addressing Anderson’s argunents, we note that
“[t]he standard of review on appeal of a summary judgnent is
whet her the trial court correctly found that there were no
genuine issues as to any material fact and that the noving party

was entitled to judgnment as a natter of |aw Scifres v. Kraft,

Ky. App., 916 S.wW2d 779, 781 (1996). Qur review is de novo as
fact findings are not at issue. I|d. Wth that in mnd, we wll
first address Anderson’s claimof an individual right to
recover.

Ander son argues that the provision declaring the

policy void without notice is itself void and unenforceable in

2 Nei ther United Community Bank nor Manufacturers and Traders Trust
Company appeal ed.



viol ation of public policy, particularly as set out in KRS
304. 20- 300 to KRS 304. 20-350. Those statutes regul ate
declinations, cancellations, and nonrenewals of certain

i nsurance policies.

Kent ucky Growers responds that Anderson has overl ooked
the fact that the policy provision in question does not involve
a cancellation of the policy but involves the policy itself
becom ng void. It thus asserts that KRS 304.20-300 to KRS
304. 20-350 are not applicable. Anderson acknow edges the
difference in the term nol ogy but asserts that a provision
voi ding the policy without notice is unenforceabl e as agai nst
public policy. W agree with Kentucky Growers and the tria

court that the policy is void as to Anderson. In Hartford Fire

Ins. Co. v. Bryan, 244 Ky. 61, 50 S.W2d 74 (1932), and Rhode

Island Ins. Co. v. Wirtman, 265 Ky. 835, 98 S.W2d 29 (1936),

policy provisions declaring a policy void if a foreclosure
actionis filed were held to be generally valid and enforceabl e
as against the insured.

The second question to be addressed is Anderson’s
derivative claimthat he should be allowed to recover under the
policy to the extent he is liable to his nortgagees and to the
extent they could recover under the policy. Kentucky G owers

argues that Anderson | acks standing to raise this argunent

3 Kentucky Revi sed Stat utes.



because of the “law of the case” doctrine. It maintains that
because the circuit court dism ssed the clainms of the nortgagees
and because such dism ssal was not appeal ed, then “Anderson
cannot relitigate any issues standing in the shoes of the
nort gagees.”

The “l aw of -t he-case” doctrine was stated in | nman v.
I nman, Ky., 648 S.W2d 847, 849 (1982), as “a rule under which
an appellate court, on a subsequent appeal, is bound by a prior
decision on a forner appeal in the sane court and applies to the
determ nation of questions of |law and not questions of fact.”

See al so Hardaway Managenent Co. v. Southerl and, Ky., 977 S. W 2d

910, 915 (1998). The “law of the case” doctrine is not
applicable here. Anderson’s clains were derivative clains which
were separate fromthe clains of the lending institutions.

Anderson cites Cooper v. Kentuckian Citizen, Ky., 258 S.W2d 695

(1953), for the proposition that he has a right of appea
because his interest “is direct, pecuniary and substantial.”
Id. at 696. W agree.

Havi ng determ ned that Anderson has the right to
appeal, we turn nowto his argunent that the | ending
institutions had a right of recovery under the policy separate
and apart fromhis right. Kentucky Gowers argues and the tria
court found that the policy contained an “open nortgage cl ause”

which imted the lending institutions’ rights to those of
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Anderson. It based this conclusion primarily on the fact that
the provision indicated that “[i]f a nortgagee is naned on the
Decl arations, a |oss payable under Section | will be paid to the
nort gagee and the insured, as interests appear.”

An “open nortgage clause” “sinply provides that the
policy shall be payable to the nortgagee as his interest may
appear, and his rights will be defeated by a breach of the
conditions of the policy by the nortgagor, since he is nerely an

appoi ntee to receive the proceeds in case of loss.” Rhode

Island Ins. Co., 265 Ky. at 838, 98 S.W2d at 31. On the other

hand, a “standard nortgage cl ause” “provides, in substance, that
in case of loss the policy is payable to the nortgagee, and that
his interest as payee shall not be invalidated or affected by an

act of the nortgagor.” 1d. See also Gange Mut. Cas. Co. v.

Central Trust, Ky. App., 774 S.W2d 838, 839 (1989). To

determine if the trial court’s reliance on the “as interests
appear” | anguage was justified, the | anguage nust be read in
context with the renai nder of provision 17.

Contrary to the argunents of Kentucky Growers and the
conclusion of the trial court, the policy here contains a
“standard nortgage clause.” Provision 17 of the policy, when
read in its entirety, clearly provides that a nortgagee may have
a valid claimeven where a claimof the insured was deni ed.

Thus, the effect of provision 17 is to create a standard
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nort gage clause. Further, “[s]uch analysis leads to the
conclusion that the nortgagee is a party to the policy and is,
to the extent of its interest and to the extent of the insuring

provi sions, as nmuch the insured as is the ower.” Gange Mit.,

774 S. W 2d at 840.

Next, we nust determ ne whether the | ending
institutions could have recovered under the policy. As we have
not ed, provision 17 of the policy provided in part that the
denial of the insured s claimdoes not apply to the nortgagee’s
claim if the nortgagee has “notified this Conpany of change of

owner shi p, occupancy, or substantial change in risk of which the

nort gagee becane aware.” [Enphasis added.] Kentucky G owers
mai ntains that the filing of the foreclosure constituted a
“substantial change in risk of which the nortgagee becane aware”
and that the lending institutions had no right of recovery
because they failed to notify Kentucky Growers of the
forecl osure proceedings. |In this regard, Kentucky G owers
accurately notes that “there is only one issue before the Court
that needs to be interpreted: Are foreclosure proceedings a
‘substantial change in risk?"”

Kentucky Growers cites authority to support its
argunent that foreclosure proceedings constitute a “substantia
change in risk.” W do not quarrel with the holding in these

aut horities. However, none of the authorities state



unequi vocally as a matter of |aw that foreclosure proceedi ngs

constitute a substantial change in risk.

The Kentucky Supreme Court stated in St. Paul Fire &

Marine Ins. Co. v. Powell-Walton-MI|ward, Ky., 870 S.W2d 223

(1994), “[a]lny Iimtation on coverage or an exclusion in a
policy nust be clearly stated in order to apprise the insured of
such limtations. Stated otherwise, not only is the exclusion
to be carefully expressed, but, as in this case, the operative

ternms clearly defined.” 1d. at 227. In Kentucky Farm Bureau

Mut. Ins. Co. v. MKinney, Ky., 831 S.W2d 164 (1992), the

Kent ucky Suprene Court stated that “two cardinal principles
apply” in the interpretation of insurance contracts by Kentucky
courts. Those principles are: “(1) the contract should be
liberally construed and all doubts resolved in favor of the

i nsureds; and, (2) exceptions and excl usions should be strictly
construed to nmake insurance effective.” 1d. at 166, quoting

Ginmes v. Nationwde Mut. Ins. Co., Ky. App., 705 S.W2d 926,

931 (1985).

Had Kentucky Growers desired to nmake a nortgagee’s
recovery under the policy contingent upon notifying it of the
filing of foreclosure proceedings, it could have done so by
explicit language. However, it did not. Rather, Kentucky
Growers made the viability of a nortgagee’ s cl ai mcontingent

upon notification to Kentucky Growers of a “substantial change
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of risk.” (Enphasis added.) Wile we agree that the filing of
forecl osure proceedi ngs constitutes a “change of risk,” we do
not agree that such a change is necessarily “substantial.”
Therefore, because all doubts as to coverage are to be resol ved
in favor of the insureds and operative terns are to be clearly
defined, we hold that the policy did not clearly and

unanbi guously require the nortgagees to give notice of the
filing of foreclosure proceedings in order to preserve any |ater
cl ai munder the policy.

W affirmthe judgnent as to Anderson’s claimas it
relates to his individual right to recover, but we reverse and
remand as to Anderson’s derivative clains. Anderson nay recover
to the extent that he has liability to the nortgagees and to the

extent that the nortgagees could recover under the policy.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE, KENTUCKY
GROVNERS | NSURANCE
James | . Howard Don A. Pi sacano
Hor se Cave, Kentucky Lexi ngt on, Kent ucky
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