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BEFORE: DYCHE, GUI DUG.I AND McANULTY, JUDGES.

QU DUGA.I, JUDGE. Janes Adkins, Jr., (hereinafter “Adkins”) has
appealed fromthe Wilfe Crcuit Court’s March 11, 2002, fina
judgnments entered in each indictnment pursuant to a conditiona
guilty plea. Adkins is appealing the trial court’s orders
denying his two notions to suppress his confessions and evi dence
obtained as a result of his statenments, prem sed upon his claim
that | aw enforcenment officers violated his Mranda rights. W

affirm



On July 24, 2000, the Wl fe County Grand Jury returned
an indictnent! agai nst Adkins, charging himw th counts of first-
degree burglary and theft by unlawful taking over $300 in
relation to a June 12, 2000, offense at the residence of Ral ph
and M| dred Rose. The indictnent al so contained the sane
charges for an April 2000 offense at the residence of Dr.

Ri chard Capps. Adkins had stolen a firearmfromDr. Capps’

resi dence, which he apparently had in his possession at the tine
of the burglary at the Rose residence. The trial court rel eased
Adki ns on a $2000 property/$2000 surety bond on Cctober 5, 2000.
As a condition of his bond, Adkins was not permtted to have any
contact with the Roses or Dr. Capps, or their respective
properties.

On Decenber 1, 2000, Adkins noved the trial court to
suppress statenents he nade on June 14, 2000, to Kentucky State
Trooper Tinothy G bbs (hereinafter “Detective G bbs”) and any
evi dence seized or obtained as a result. He argued that the
statenments were involuntary and that he had not been advi sed of
his Mranda rights. The circuit court held a suppression
heari ng on Decenber 7, 2000, at which Detective G bbs, the
arresting officer, was the only witness. Adkins argued that he
was in a custodial situation when Detective G bbs stopped his

vehicle on KY-19, and that he shoul d have been advised of his

! I ndictment No. 00-CR-00024.



Mranda rights at that time. Detective G bbs did not do so
until after Adkins had confessed to the crine, offered to show
hi m where he had pl aced the stolen property, and allowed the
detective to follow himto his residence. It was not until they
arrived, separately, at the residence that Detective G bbs

advi sed Adkins of his Mranda rights and arrested him The
Commonweal th argued that Adkins was not in police custody when
Detective Adkins initially asked hi mabout the burglary. At a
February 8, 2001, hearing and in an order entered February 15,
2001, the trial court denied the notion to suppress, holding as
a matter of law that the first questioning was not a custodi al
interrogation, and finding that Adkins had voluntarily spoken to
the officers.

By an order entered Novenber 13, 2000, a trial was
schedul ed for March 12, 2001, but Adkins’ counsel noved for, and
received, a continuance on March 8, 2001. Court records from
early April indicate that Adkins’ bond had been revoked and that
he was in custody again. Apparently, the sureties who posted
hi s bond had decided to be renoved fromit on March 8, 2001,
necessitating Adkins’ re-arrest. Wl fe County Sheriff Rocky
Dunn (hereinafter “Sheriff Dunn”) took Adkins into custody | ater
t hat ni ght.

Al'so on March 8, 2001, Detective G bbs was called in

to investigate a burglar alarmat the residence of Dr. Richard
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Capps?, and he suspected that Adkins was again the perpetrator.
Detective G bbs |ocated Adkins in Sheriff Dunn’s office while he
was waiting for the jailer to arrive. Adkins |ater confessed to
the burglary and was arrested for that offense. On April 5,
2001, the Wl fe County Grand Jury indicted Adki ns on one count
of second-degree burglary.® Adkins noved the trial court to
suppress the statenents he nmade on March 8, 2001, to Detective
G bbs and Sheriff Dunn, arguing that he was denied his right to
counsel after he had exercised that right.

On Septenber 6, 2001, the trial court held a
suppressi on hearing on Adkins’ second notion to suppress. The
Commonweal th cal |l ed Detective G bbs, who testified concerning
the events of March 8, 2001. That night, he had responded to a
conplaint at Dr. Capps’ residence. During his investigation at
t he residence, he noted that a back w ndow had been broken and
saw an indication that soneone had tried to pry the w ndow frane
out wiwth a screwdriver. He also nmade plaster casts of a shoe
print he | ocated outside of the broken wi ndow. Detective G bbs
suspected that Adkins committed this crime due to a prior
conversation in which Adkins stated that he watched crinme shows
on the D scovery Channel and had | earned how to cover up an
illegal entrance by prying out a window and then replacing it

upon exiting. Detective G bbs saw Adkins in the sheriff’s

2 Dr. Capps was one of the victims named in the first indictnent.
3 I'ndi ctment No. 01-CR-00015.



office with Sheriff Dunn, and began speaking casually with him
about the burglary and asked for his shoes so that he could
conpare themto the plaster cast. He and Adkins went into the
hal | way so that Adkins could use the nmen’s room and Adkins

i ndicated that he wanted to talk to an attorney. Detective

G bbs did not ask any further questions.

Upon their return to his office, Sheriff Dunn began to
ask Adkins a question about the burglary. Detective G bbs
stopped him and indicated that Adkins told himthat he did not
want to tal k about the burglary. Sheriff Dunn then told Adkins
that if he wanted to tal k about the burglary, then he would have
to do so before the jailer arrived. Detective G bbs imediately
told Sheriff Dunn that Adkins had invoked his right to counsel.
A short time |ater, Adkins asked if he could help get his
sentences run concurrently, to which Detective G bbs responded
that he could not make any prom ses. Adkins then stated that he
wanted to confess. Al though Detective G bbs rem nded him
several tinmes that he had requested counsel, Adkins insisted
that he had commtted the crinme and wanted to confess.

Det ective G bbs had Adkins sign a waiver of his Mranda rights
and draft a handwitten confession. Detective G bbs then
arrested Adkins and charged himw th burglary. Sheriff Dunn

testified consistently with Detective G bbs’ testinony, and al so



stated that he had advi sed Adkins of his Mranda rights when he
had picked himup earlier that night on the bond issue.

On February 11, 2002, the trial court denied the
notion to suppress both on the record and in a handwitten
cal endar order. The trial court found that Adkins statenents
were voluntary and were not given in response to any questions
by either Detective G bbs or Sheriff Dunn, but were nmade after
havi ng been advised of his Mranda rights and in an effort to
get his sentences run concurrently. Adkins then noved the tria
court to allow himto enter guilty pleas in both cases,
condi tioned upon his right to appeal fromthe two suppression
rulings. The trial court accepted Adkins' guilty pleas and
entered a judgnent accordingly. Pursuant to the Conmmonweal th’s
recommendation, the trial court sentenced Adkins to concurrent
sentences of twelve years on each of the burglary convictions
and of five years on the theft by unlawful taking convictions in
i ndi ctment No. 00-CR-00024, and of five years on the burglary
conviction in indictnent No. 01-CR-00015. This appeal foll owed.

Prior to addressing the nerits of this appeal, we nust
first address an issue we raised in an order entered Cctober 1,
2003. W noted that in the brief, Adkins appointed counse
only addressed the notion to suppress filed in indictnment No.
01- CR-00015. Therefore, we made the record on appeal avail able

to counsel and provided an additional thirty days to file a
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bri ef addressing the ruling on the notion to suppress in

i ndi ctment No. 00-CR-00024. 1In the order, we made it clear that
“the failure to file a brief within that tinme shall result in

t he waiver of that issue.” Counsel for Adkins did not file a
brief pursuant to the Cctober 1, 2003, order. Therefore, we
shal | consider that om ssion to constitute a waiver and we shall
not review that issue. However, we note that the issue has no
merit.

As to the issue raised in his brief, Adkins argues
that the police continued questioning himafter he had i nvoked
his right to counsel, that his waiver was not know ng or
intelligent, that he was in continuous custody fromthe tinme he
i nvoked his right to counsel until he nade the incrimnating
statenents, and that the officers violated his right to counsel.
On the other hand, the Commonweal th argues that substanti al
evi dence supports the trial court’s finding that Adkins’
statenent was not rmade in response to any questioning after he
had i nvoked his right to counsel.

RCr 9.78 provides that a trial court nust hold an
evidentiary hearing if a defendant noves to suppress a
confession or other incrimnating statenents, and enter findings
of fact resolving any issues of fact raised by the notion. The
rule provides that the trial court’s findings are conclusive if

supported by substantial evidence. See also Canler v.




Commonweal th, Ky., 870 S.W2d 219 (1994); Harper v.

Comonweal th, Ky., 694 S.W2d 665 (1985).

In the present matter, there does not appear to be any
di spute that at the tinme Adkins confessed, he was in continuous
custody and had invoked his right to counsel. The only
guestions before us, then, are whether the officers violated his
right to counsel by continuing an interrogation and whether his
confession was voluntary. W agree with the Commonweal t h that
the officers did not violate Adkins’ right to counsel and that
hi s confession was voluntary, and hold that the trial court did
not abuse its discretion in denying the notion to suppress as
substanti al evidence supports its findings.

In Edwards v. Arizona, 451 U. S. 477, 484-85, 101 S.Ct.

1880, 1884-85, 68 L.Ed.2d 378, 386 (1981), the United States
Suprene Court hel d:

[We now hold that when an accused has

i nvoked his right to have counsel present
during custodial interrogation, a valid

wai ver of that right cannot be established
by showi ng only that he responded to further
police-initiated custodial interrogation
even if he has been advised of his rights.[]
We further hold that an accused, such as
Edwar ds, havi ng expressed his desire to dea
with the police only through counsel, is not
subject to further interrogation by the
authorities until counsel has been nmade
avail able to him unless the accused hinself
initiates further communi cation, exchanges,
or conversations with police. (footnote
omtted.)



First, we nust hold that the officers did not violate
Adkins’ right to counsel after it was invoked. Wen Sheriff
Dunn began aski ng Adki ns questions upon his and Detective G bbs’
return to his office, Detective G bbs i mediately indicated that
Adkins did not want to speak about the burglary. Apparently,
Sheriff Dunn interpreted this to nmean that Adkins w shed to
i nvoke his right to remain silent because he then nmade the
statenent regarding the arrival of the jailer. Detective G bbs
i mredi ately corrected this false inpression by telling Sheriff
Dunn that Adkins had invoked his right to counsel. Based upon
the totality of the circunstances, Sheriff Dunn’s questions and
statenments, as well as Detective G bbs’ statenents, including
hi s statenents about not needing a confession because he had
Adki ns’ tennis shoes to conpare to the plaster casts, are not
sufficient to constitute further interrogation in violation of
his right to counsel.

We al so nust hold that Adkins' confession was
voluntary, that it was not nmade in response to any interrogation
by either Sheriff Dunn or Detective G bbs, and that Adkins was
not pressured into making any incrimnatory statenents. The
Commonweal th had the burden of proving that Adkins statenents

were voluntary. Canler v. Conmmonwealth, Ky., 870 S.W2d 219

(1994). In Henson v. Commonweal th, Ky., 20 S.W3d 466, 469

(1999), the Suprenme Court of Kentucky held that, “[t]o determ ne
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whet her a confession is the result of coercion, one nust | ook at
the totality of the circunstances to assess whet her police
obt ai ned evi dence by overbearing the defendant’s will through
maki ng credi ble threats.” The determ nation of whether a
confession is voluntary is a m xed question of |aw and fact, and
atrial court’s determnation is conclusive if it is supported
by substantial evidence. |d.

In the present natter, there is substantial evidence
to support the trial court’s finding that Adkins' confession was
voluntary. The officers were not attenpting to coerce his
confessi on by overbearing Adkins' will or by making threats.
Detective G bbs nerely indicated that he coul d use Adkins’
tennis shoes to conpare to the plaster cast he nade at the scene
of the burglary. Furthernore, Adkins' statenent that he wanted
to confess canme only after he had hinself reinitiated
comuni cation and asked the officers if they could help him
recei ve concurrent sentences. Adkins waived his Mranda rights
and drafted a confession only after Detective G bbs rem nded him
several tines that he had requested counsel. The evidence
elicited at the suppression hearing constituted substantia
evi dence, which supports the trial court’s findings that Adkins’
statenments were voluntary, that they were not given in response
to any further questioning, and that they were nade in an effort

to receive a nore favorabl e sentence.
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For the foregoing reasons, the judgnent of the Wlfe

Circuit Court is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Denni s St ut sman A. B. Chandl er
Assi stant Public Advocate Attorney Cener al

Frankfort, KY
Gregory C. Fuchs
Assi stant Attorney Ceneral
Frankfort, KY
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