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BEFORE: COMVBS, KNCPF, AND TACKETT, JUDGES.

TACKETT, JUDGE: Manley N. Feinberg appeals fromthe judgnent of
the Jefferson Crcuit Court, which granted summary judgnent in
favor of defendants Larry G Townsend and J. Bruce MIler, Esq.
in Feinberg s claimfor wongful use of civil proceedings.

Fei nberg argues on appeal that the circuit court inproperly
granted summary judgnment on the ground that whether there was a
termnation of the proceedings in his favor was a question of

fact to be resolved by a jury. W affirm



This case arose froma |egal mal practice action filed
agai nst Fei nberg by Townsend, which alleged that Fei nberg had
been negligent in the course of his representing Townsend and
Townsend’ s conpany, Riverboat Devel opnment, Inc. (RD), during
joint venture negotiations with Caesars Wrld. Feinberg
countercl ai med, alleging that Townsend had breached the contract
bet ween them and that he was entitled to 240 shares of RDI. The
case was referred to nediation, where it was agreed that
Townsend woul d di sm ss the clains agai nst Fei nberg, and that
Fei nberg woul d recei ve 50 shares of stock instead of 240.

Fei nberg then brought this action agai nst Townsend and
MIller, who acted as counsel for Townsend on the mal practice
action, alleging wongful use of civil proceedings. The
Jefferson Circuit Court determ ned that Feinberg could not
satisfy the elenents of wongful use of civil proceedings as set
forth in the Restatenment (Second) of Torts at 8660, because he
coul d not show that the underlying action was termnated in his
favor. This appeal foll owed.

Fei nberg argues that the court erred by inferring that
he gave up sonething in order to secure the dismssal of the

mal practice action. GCting Raine v. Drasin, Ky., 621 S.W2d

895, 900 (1981), Feinberg argues that “no particular form of
term nation [of the prior proceedings] in civil actions has been

required.” In this case, he argues, Townsend voluntarily

-2



di sm ssed his claimagainst Feinberg entirely and received
not hi ng, while Feinberg recovered 50 shares of the 240 he
demanded on his counterclaim Feinberg argues that this
settlenent represents a term nation of the proceedings in his
favor, or at least creates a question of material fact for the
jury to decide. W do not agree.

The tort of wongful use of civil proceedings is
traditionally disfavored in this Commonweal th, and there is a
| ong- st andi ng precedent that one claimng wongful use of civil
proceedi ngs nmust strictly conply with the elenents of the tort.

Prewitt v. Sexton, Ky., 777 S.W2d 891 (1989); Broaddus v.

Canpbel |, Ky. App., 911 S.W2d 281 (1995). The circuit court
noted that the comments to Restatenent (Second) of Torts, 8674,
indicate that “[c]ivil proceedings may be term nated in favor of
t he person agai nst whomthey are brought . . . by (1) the
favorabl e adjudi cation of the claimby a conpetent tribunal, or
(2) the withdrawal of the proceedi ngs by the person bringing
them or (3) the dism ssal of the proceedi ngs because of his
failure to prosecute them . . .” The coment concludes, “In
determining the effect of withdrawal the sanme considerations are
deci sive as when crimnal charges are withdrawmn. . . .” Id.
cnt. j. The Broaddus case, which Fei nberg vigorously argues has

no application here, adopts the |anguage of Restatenent 8660,

“Havi ng bought peace the accused nmay not thereafter assert that
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t he proceedi ngs have termnated in his favor.” |In Broaddus, the
cl ai mant brought suit after a conpromse led to the dism ssal of
crimnal charges against him Feinberg argues that because

Br oaddus involved a crimnal action, and because the claimnt in
Broaddus sti pul ated probabl e cause as part of the conprom se,
that case is inapplicable in this circunstance. Wile we
acknow edge that Broaddus is not a perfect fit, we disagree that
t he point that “having bought peace the accused may not
thereafter assert that the proceedings have termnated in his
favor” is not applicable. Here, the case was referred to

medi ati on and by mutual agreenent the parties reached a
settlenment. W believe that as a nmatter of |aw, the proceedings
cannot be said to have termnated in Feinberg' s favor, as the
settl enent was clearly the product of a nmutual agreenent and not
t he one-sided dism ssal present in the Raine case, which

Fei nberg asserts is applicable here. W disagree that Raine

stands for the proposition that one may settle an action and
still bring an action for wongful use of civil proceedings.
Rai ne did not involve a settlenment but a voluntary dism ssal of
t he action, acconplished by an agreed order. In Raine, the
Kent ucky Suprenme Court unanbi guously stated that “[t] he [agreed
order] did not entail any conprom se or settlenment; it sinply
and effectively termnated the lawsuit as far as the defendant

doctors were concerned. The dism ssal declared, in effect, that



there was no mal practice on the part of the defendants.” 1d. at

899. Therefore, Raine cannot be said to stand for the

proposition that a party may reach a conprom se through

medi ati on and subsequently bring an action for wongful use of

civil proceedings.

For the foregoing reasons, the judgnent of the

Jefferson Circuit Court is affirned.
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