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Pepper appeal from a judgnment of the Jefferson Circuit Court

that ordered specific performance of a |land sale contract and



awar ded damages to Betty Tincher. Harvey, Wanda and Pepper
collectively assert that the trial court was m staken in
determning the size of the lot to be conveyed, as well as in
awardi ng Betty damages for the | oss of the use of her property.
Pepper separately contends that the trial court erred by
requiring himto convey an easenment to Betty, and he al so
contends that the dism ssal of his counterclai magainst Betty
and his cross-clai magai nst Harvey and Wanda was i nproper.
Addi tionally, Harvey and WAnda argue that, although Betty has a
right to specific performance of the contract, the trial court
erred in requiring themto pay the costs of incidentals
necessary for approval of a subdivision plot. Because we agree
that the trial court’s findings of fact and concl usions of |aw
are clearly erroneous and otherw se insufficient, we affirmthe
trial court’s judgnment in part, reverse in part, and remand this
matter for additional findings.

In February of 1995, Betty and her husband, Robert
Ti ncher, purchased a tract of real property |located at 14045
Di xi e Highway in Jefferson County, Kentucky. The tract
consi sted of approximately twenty-nine acres, and included a
resi dence, a detached garage, and commercial property that
Robert and Betty operated as a fishing pay-lake. Sonetine after
pur chasi ng the property, Robert becane ill with cancer and coul d

no | onger make the nortgage paynents. Robert suggested selling



the property to his brother, Harvey Tincher, with the
stipulation that Robert and Betty would retain possession of the
portion of the property containing the house, garage and |lot.*
Harvey and his wi fe, Wanda, agreed to purchase the property,
assune the outstandi ng nortgage, and convey back the agreed
portion of property.

On or about June 17, 1997, Wanda prepared a handwitten
agreenent describing the transaction. The ternms of the
agreenent are as foll ows:

I, Betty Tincher, have agreed to the

sale of the property at 14045 Dixie Hw., to

Harvey and Wanda Ti ncher for the bal ance of

the | oan on such property. They wl|

receive a deed to the portion containing the

| ake and the bait house. In return, | wll

receive a clear deed to the portion

cont ai ni ng the house, garage and | ot which

has been surveyed off the original survey.
Contrary to the wording of the witten agreenment, a survey of
the | ot was never produced. Although Robert and Harvey had
previ ously di scussed the general dinensions of the |ot, nothing
had been reduced to witing.

On July 10, 1997, Betty, acting for herself and as

power - of -attorney for Robert, executed a deed conveying the

! For the reader’s convenience, the house, garage, and lot will
hereafter be referred to sinply as “the house.”



entire property to Wanda.? During the closing, Betty advised the
closing attorney of Harvey and Wanda’' s agreenent to convey the
house back to her. The closing attorney advised Betty that a
sell -of f deed and plat could not be prepared and executed until
Betty provided a survey setting out the exact property she was
to receive.

Robert di ed on August 30, 1997. Betty continued to
live in the house, and, on several occasions, denmanded that
Wanda convey the “clear deed” to the house as provided in the
agreenent. Wanda and Harvey took the position that they had no
duty to convey the property until Betty produced a legally
suf ficient survey.

In response, Betty retained a surveyor, Richard
Mat heny, who agreed to prepare a survey. Matheny produced three
prelimnary survey draw ngs based on his discussions with Betty
about the boundaries of the lot. The draw ngs designate
proposed | ots of 0.78 acres, 0.83 acres, and one acre. However,
Mat heny had difficulty obtaining approval for his proposals, and
he was never able to produce a conpleted survey plat.
Furthernore, Harvey and Wanda did not agree to any of the lots

proposed by Mat heny.

2 This deed is recorded in the Office of the County O erk of
Jefferson County, Deed Book 6910, Page 112.



On July 30, 1998, Harvey and Wanda conveyed the entire
property to Pepper.® Although his deed does not reflect Betty's
reserved interest, Pepper concedes that Betty is entitled to the
portion of the property containing the house. Like Harvey and
Wanda, Pepper took the position that he had no obligation to
convey the house to Betty until a legally sufficient survey was
pr oduced.

During the course of the litigation, Pepper retained a
surveyor, WIlliam Kelley, to prepare a survey of the property.
Harvey, along with Joe Bryant, the bank’s appraiser during the
1997 sal e, gave Kelley a description of the boundaries for the
| ot that Robert and Harvey had di scussed. Based on this
description, Kelley produced a survey plat designating a |ot of
0.679 acres.

On June 11, 1998, Pepper filed a conplaint agai nst
Harvey and Wanda, seeking to enforce the | and-sale contract and
to renove any cloud fromhis title. On Cctober 29, 1998, Betty
filed a separate conplaint, seeking to enforce her agreenent
with Harvey and Wanda to convey title to the house back to her.
In addition to specific performance, Betty al so sought damages
agai nst Harvey, Wanda, and Pepper for breach of contract and

| oss of the use of her property. She further asserted a claim

3 This deed is recorded in the Office of the County O erk of
Jefferson County, Deed Book 7081, Page 968.



for reinmbursenment of utility expenses paid on behal f of Pepper’s
portion of the property. Pepper filed a counterclaimagainst
Betty and a cross-clai magai nst Harvey and Wanda, asserting that
his only obligation was to execute a deed to Betty once a proper
survey was presented. In addition to specific perfornmance,
Pepper sought to recover the pro rata share of real estate taxes
and i nsurance he paid on behalf of Betty's portion of the
property. Pepper also sought indemification for any damages he
m ght incur due to Harvey and Wanda’'s breach of their agreenent
with Betty. On Novenber 15, 1999, the trial court entered an
order consolidating Pepper’s action with the action brought by
Betty.

A bench trial was held on Cctober 27, 2000. The tri al
court entered its Findings of Fact, Conclusions of Law and
Judgnent on Novenber 20, 2001. The trial court concluded that,
al t hough Mat heny’s draw ng had not been approved as a conpl et ed
survey plat, the 0.83 acre tract depicted in his drawi ng was the
nost probable | ot envisioned by Harvey and Robert. Accordingly,
the trial court directed Pepper to convey the property to Betty.
The court also directed Pepper to grant Betty an easenent of
i ngress and egress for access to the garage.

The court also entered a judgnent jointly and
several |y agai nst Harvey, Wanda, and Pepper that awarded Betty

$4,000.00 for the Ioss of the use of her property. |In addition,



the court entered a judgnment agai nst Harvey and Wanda f or

$600. 00, and agai nst Pepper for $1,080.00 for utilities Betty
paid on behalf of their portion of the property. The trial
court dism ssed Pepper’s counterclai magainst Betty, but it did
not address his cross-clains agai nst Harvey and Wanda.

In response to a notion to alter, anend or vacate,” the
trial court entered an order amending its prior findings and
judgnment. The court found that the easenent of ingress and
egress was necessary for access to the garage, and that the
val ue of Betty’'s property would be substantially di mnished
wi t hout such access. The court also found that awardi ng damages
jointly and severally agai nst Harvey, Wanda, and Pepper was
appropri ate because “[w hen Defendant Pepper bought this
property with full know edge of the retained interest of
Plaintiff Betty Tincher, he bought whatever problens cane al ong

with said property.”®

However, the court did reduce the judgment
agai nst Pepper for the utilities to $650.00. This appeal by
Pepper and cross-appeal by Harvey and Wanda fol | owed.

Harvey, Wanda, and Pepper collectively nake two

argunments. First, they challenge the trial court’s findings

concerning the boundaries and size of the property to be

“Ky. R Civ. P. (CR 59.05.

> Oder Anending Findings of Fact, Conclusions of Law &
Judgnent, March 7, 2002, p. 3.




conveyed to Betty. They assert that there was no evidence to
support the trial court’s finding that R chard and Harvey had
envi sioned the 0.83 acre tract depicted by Mitheny' s draw ng.
We agr ee.

Atrial court’s factual findings shall not be set
aside unless clearly erroneous.® This rule applies equally to
boundary disputes.’ Most boundary dispute cases involve uncl ear,
anbi guous, or erroneous descriptions of the property to be
conveyed. In this case, however, there was no witten agreenent
concerning the boundaries of the ot to be conveyed. Rather, the
exact boundaries of the lot were the subject of an ora
agreenent between Harvey and Richard. Thus, it is unavailing to
resort to the rul es governing boundary di sputes.

The surveyors, Mtheny and Kell ey, based their plats
on the information provided to them by Harvey and Betty. Their
plats, therefore, are accurate only to the extent that they
reflect this information. Since Betty was not directly invol ved
in the discussions between Harvey and Richard, Harvey’'s
testinmony was the only direct evidence of the oral agreenent

concerning the boundaries of the |ot.

6 CR 52.01.

" Croley v. Alsip, Ky., 602 S.W2d 418, 419 (1980). Citing Rowe
v. Bl ackburn, Ky., 253 S.W2d 25, 27 (1952). See also Story v.
Brum ey, Ky., 253 S.W2d 24 (1952).




As noted by the trial court, the parties generally
agree upon the location of the southern and western boundary
lines of the proposed lot. The major issues in dispute concern
the I ength of those boundaries and the | ocations of the northern
and eastern boundaries. The trial court found that Matheny’'s
0.83 acre drawi ng represents the nost probable | ot envisioned by
Robert and Harvey. However, Matheny testified that when Betty
showed hi mthe boundaries of the |lot, he recommended that the
northern line be noved farther north because the existing |ine
cane too close to the house and garage. His 0.78 acre draw ng
i s based on his understandi ng of the boundaries that were
originally agreed upon, while the 0.83 acre drawi ng shows the
modi fied |ine which he suggested.® Wen the evidence is viewed
inits entirety, we find that there was insufficient evidence to
support the trial court’s designation of the 0.83 acre |ot.

The evi dence al so does not conpel a finding in favor
of Kelley's 0.679 acre plat, as asserted by Harvey and Pepper.
According to Harvey, he and Richard “wal ked of f” the boundaries
of the ot sonmetinme in July or August of 1997. Using specific
trees and rocks as references, they canme to an agreenent
concerning the boundaries of the proposed lot. Although Betty

was not involved in these discussions, she notes that Robert was

8 The one-acre drawi ng, on the other hand, nerely represented
Mat heny’ s opinion as to the nost-narketable |ot.



bed-ridden during this tinme and, therefore, it is unlikely that
he woul d have been able to wal k off the property as Harvey
cl ai nmed.

Joe Bryant, an appraiser fromBullitt County Bank, mnet
Wi th Harvey and Robert prior to the sale of the property in
August of 1997. Bryant testified that he discussed the
boundari es of the proposed |lot with Harvey and Robert, and that
he and Harvey had wal ked off the boundaries. He could not
recall if Robert had acconpani ed them as they wal ked t he
property. Bryant stated that he, Harvey, and Robert discussed
t he boundari es, and everyone appeared to be in agreenent with
t he boundaries as set out by Harvey. Bryant also stated that
Kelley's 0.679 acre plat appeared to represent the boundaries
whi ch he and Harvey wal ked.

However, Bryant gave additional testinony that seens
to conflict with this testinony. As he was wal ki ng the
boundaries with Harvey, Bryant nmade a rough sketch show ng the
di rensions of the lot. Although Bryant states that Kelley's
pl at accurately reflects the boundaries Harvey pointed out to
himin 1997, the measurenments and the acreage shown on his

sketch are closer to the 0.78 acre drawi ng prepared by Matheny.®

°In his deposition testinony, Bryant calcul ated the area of the
ot to be 0.679 acres. Harvey and Pepper note that this acreage
is alnost identical to that calculated on Kelley's survey plat.
However, Bryant cal cul ated the area based upon a 117 x 253

10



In particular, Bryant’s sketch shows a western boundary of
approximately 117 feet in length, while Kelley's plat shows it
as 108 feet, and Matheny's shows it as 120 feet. Simlarly,
Bryant’s sketch shows the northern boundary as 253 feet, while
Kelley’s plat shows it as 226.05 feet, and Matheny’'s shows it as
256. 67 feet. Bryant’'s sketch of the other boundaries is also
nore consistent with Matheny's 0.78 acre drawing than with
Kelley’s 0.679 acre plat. Additionally, it appears from
Bryant’s sketch that Matheny’'s | ocation of |andmarks is nore
consistent wwth the parties’ agreenent than is Kelley's survey.
Al t hough Bryant's sketch was clearly not intended as a
survey, it was made around the tinme of the agreenent and
represents the only independent and cont enporaneous evi dence
regarding Richard and Harvey's oral agreenent. Wen taken as a
whol e, the evidence would support a finding that Matheny’'s 0.78
acre drawing is the nost probable |ot envisioned by Robert and
Harvey. On the other hand, the evidence could al so reasonably
support Kelley's 0.679 acre plat. Because factual findings are

outside of the purview of this Court, we nust remand this nmatter

lot. (117 x 253 = 29,601/43,560 = 0.679 acres). The actual |ot
whi ch he neasured, however, has an additional 3,648 square feet
due to its irregular eastern border. ((48 x 60" =)2,880 + (48
x 57 = 2,736/2 =) 1,368 = 4,248 square feet) This neans that
the total area depicted on Bryant’s sketch is actually (29,601 +
4,248 =) 33,849 square feet, or (33,849/43,560 =) 0.777 acres.

11



to the circuit court for additional findings of fact on this
i ssue.

Harvey, Wanda and Pepper’s second contention is that
the trial court erred in awardi ng Betty $4, 000.00 in danages for
the I oss of the use of her property. W agree. The trial court
essentially found that Betty was deprived of the use of her
property because Harvey, Wanda, and Pepper failed to convey the
property to her as set out in the agreenent. Betty was entitled
to bring this action for specific performance of the contract
and to seek dammges for the delay in performance.® However, as
not ed above, it is not clear fromthe evidence which party had a
duty to obtain the survey needed to convey the property. |If
Betty had the duty to obtain the survey, then the other parties
cannot be liable for danages Betty incurred because of the
del ay.

There was no evidence that Harvey, Wanda, or Pepper
ever prevented Betty fromusing the property. By her own
adm ssion, she lived in the house until March of 1998. Her
daughter lived in the house thereafter. Sinply put, the record
| acks evidence to support the trial court’s award of danages to

Betty for the |loss of the use of her property.

10 Billy WIlianms Builders & Devel opers, Inc. v. Hillerich, Ky.,
446 S. W 2d 280, 282 (1969).

12



Pepper al so brings two argunments separately on appeal.
Pepper first asserts that the trial court erred by requiring him
to convey a 20-foot easenent al ong the northern boundary of the
ot for access to the garage. The Iot on which Betty's house
and garage sits is bounded on the north by a gravel road, which

1 The house is

provi des access to the rest of Pepper’s property.?
accessible fromRichie Road, a short, paved street along the
west ern boundary of the lot; however, the only practical access
to the garage for parking is fromthe gravel road. The tria
court stated that Betty' s property woul d be usel ess and
val uel ess wi thout access to the garage fromthe gravel road.
Pepper contends that this finding was clearly erroneous, as
there was no evidence that the property as a whole woul d | ack
access w thout the easement. W agree.

An easenent by necessity is founded on an inplied
grant or reservation. It is based on the principle that
wher ever one party conveys property, he also conveys whatever is
necessary to the beneficial use of that property, and retains

what ever is necessary to the beneficial use of |land he stil

possesses. However, such an easenent will only be inplied if it

1 As noted above, the exact |ocation of the northern boundary is
in sone dispute. It is not clear fromthe record whet her the
boundary line is at the edge of the gravel road or is |ocated at
sonme point short of the gravel road.

13



is of strict necessity; nere convenience is inadequate.!? In
this case, there was insufficient evidence to support the tria
court’s conclusion that the property would be worthless w thout
access to the garage fromthe gravel road.

Betty argues that the evidence supports a finding that
she should retain the right to use the road as a quasi - easenent

or easement by inplication. Recently, in Cole v. Glvin *® this

Court explained that the theory of quasi-easenent, or easenent
by inplication,

is based on a legal inference that the
original owner intended to create an
easenent in favor of one section of his
realty. A quasi-easenent is based on the
rule that "where the owner of an entire
tract of land or of two or nore adjoining
parcel s enpl oys one part so that another
derives fromit a benefit of continuous,

per manent and apparent nature, and
reasonably necessary to the enjoynent of the
guasi - dom nant portion, then upon a
severance of the ownership a grant or
reservation of the right to continue such
use arises by inplication of law "
Cenerally, in order to prove an easenent by
inmplication of law, a party nmust show (1)
that there was a separation of title from
comon ownership; (2) that before the
separation occurred the use which gave rise
to the easenent was so | ong conti nued,

2 Marrs v. Ratliff, 278 Ky. 164, 128 S.W2d 604, 609 (1939).

13 Ky. App., 59 S.W3d 468 (2001).

4 Kreamer v. Harrmon, Ky., 336 S.W2d 561, 563 (1960). See al so
Swi nney v. Haynes, 314 Ky. 600, 236 S.W2d 705 (1951). [Footnote
in original]
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obvi ous, and manifest that it nust have been
i ntended to be permanent; and, (3) that the
use of the clained easenent was highly
conveni ent and beneficial to the |and
conveyed. ® Because a quasi - easement

i nvol ves the intentions of the parties, the
date the unity of ownership ceases and there
is a severance of common ownership is the
poi nt of reference in ascertaining whether
an easement has been inposed upon adj oi ni ng

| and. 16
Factors relevant to establishing a
quasi - easenent include: "(1) whether the

claimant is the grantor or the grantee of
the dom nant tract; (2) the extent of
necessity of the easenent to the clai mant;
(3) whether reciprocal benefits accrue to
both the grantor and grantee; (4) the manner
in which the |l and was used prior to
conveyance; and (5) whether the prior use
was or m ght have been known to the parties
to the present litigation."* The courts
have inplied an easenent nore readily in
favor of a grantee than a grantor because a
grantor has the ability to control the

| anguage in the deed to express the
intentions of the parties.® Wiether the

15 Evani k v. Janus, 120 Il1.App.3d 475, 485, 76 Il1.Dec. 308, 458
N. E. 2d 962, 969 (1983); Bob's Ready to War, Inc. v. Waver,
Ky. App., 569 S.W2d 715, 718 (1978). [Footnote in original]

18 Evanik, 120 II1.App.3d at 486, 76 Il1.Dec. 308, 458 N.E.2d at
969; Thonpson v. Schuh, 286 O . 201, 593 P.2d 1138, 1145-46
(1979); Boyd v. MDonald, 81 Nev. 642, 650 n. 6, 408 P.2d 717,
721 n. 6 (1965)(noting that evidence of |ater conveyances by
original owner was only relevant to show intentions with respect
to initial severance); Holden v. Widenfeller, 929 S.W2d 124

(Tex. App. 1996). [Footnote in original]

17 Bob's Ready To Wear, Inc. 569 S.W2d at 719 (citing Knight v.
Shel |, 313 Ky. 852, 233 S.W2d 973 (1950), and Restatenent of
the Law of Property 8 476 (1944)). See also Sievers v. Flynn,
305 Ky. 325, 204 S.W2d 364 (1947). [Footnote in original]

18 Knight, 233 S.wW2d at 975; Rest at enent of the Law of
Property 8 476 cnmt. c. [Footnote in original]

15



prior use was known involves not absolute

di rect know edge, but "susceptibility of

ascertai nnent on careful inspection by

persons ordinarily conversant with the

subject." ¥ A'so, the use nust be

"reasonably necessary"” neaning nore than

nmerely convenient to the dom nant owner, but

| ess than a total inability to enjoy the

property absent the use.?® While all of the

factors are considered, the factor involving

necessity is considered the nost inportant.?

Betty argues that there was sufficient evidence to
justify a finding that an easenent by inplication existed. She
notes that the [ ot containing the house and garage was part of
the larger tract at the tine the property was conveyed to Robert
and Wanda; she also states that the gravel road was used for
access to the house and garage well before that tine. She
further argues this use would have been clear to Pepper at the
time he purchased the property.

We do not believe that the evidence supports a finding
of an easenent by inplication. None of the survey plats or

draw ngs show access to the garage fromthe gravel road.

Moreover, the trial court did not consider the evidence in |ight

19 sjevers, 305 Ky. at 328, 204 S.W2d at 366. [Footnote in
ori gi nal ]

20 1d. This factor is different fromand | ess stringent than the
anal ysis applicable to creating an inplied easenent by
necessity. [Footnote in original]

L Cole v. Glvin, 59 S.W3d at 476-77. [footnote omitted]
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of the appropriate standard for finding an easenent by
inplication. Consequently, we nust remand this matter for
further findings of fact and concl usions of |aw

Pepper al so argues that the trial court erred by
di sm ssing his counterclai magai nst Betty for real estate taxes
and insurance that he paid for Betty' s portion of the property.
He al so conplains that the trial court failed to address his
cross-cl ai m agai nst Harvey and Wanda for expenses which he
incurred due to their failure to convey the ot to Betty.

After the trial court entered its initial Findings of Fact,
Concl usi ons of Law, and Judgnent, Pepper filed a CR 59.05 notion
i n which, anong other things, he asked the court to address the
issues related to his counterclaimand cross-claim W believe
Pepper properly brought the failure to nmake findings on these
issues to the trial court’s attention.?? Consequently, on remand,
he is entitled to further findings on the nerits of these

cl ai ms.

Finally, Harvey and Wanda argue that the trial court’s
order for specific performance was erroneous. They contend
that, under the terns of the agreenent, they had no duty to
convey a lot to Betty until she obtained a survey and produced a

| egal ly sufficient deed. Because Betty has thus far failed to

22 CR 52. 04.
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performthese duties, Harvey and Wanda argue that she is not yet
entitled to specific performance of the agreenent.

It is well settled that, when a contract is silent as
to certain obligations to be assuned, the laww !l inply an
agreenent to do those things required to properly execute the

contract.?®

Clearly the parties understood that a survey was
necessary before Harvey and Wanda could convey the lot to Betty.
Li kewi se, none of the parties challenge the enforceability of

t he agreenment between Harvey, Wanda, and Betty.?* Consequently,
the trial court was within its authority to order conpletion of
t he survey and approval of the subdivision plat as a
prerequisite to specific performance of the contract.

The nore fundanental question, however, concerns which
party had a duty to obtain a survey and subdi vi si on-pl at
approval, and, noreover, which party should be required to bear
t hose expenses. The witten agreenent was silent as to this
matter. Wiile the closing attorney advised Betty that she had
the responsibility for obtaining the survey, her opinion on the

subject is not definitive. However, the fact that the attorney

voi ced that opinion and no one objected may be evi dence of the

23 Warfield Natural Gas Co. v. Allen, 248 Ky. 646, 59 S.W2d 534,
536 (1933).

24 Mpst notably, the appellants do not challenge the tri al
court’s ruling that the statute of frauds was not specifically
rai sed as an affirmative defense.

18



parties’ understanding. Furthernore, while the trial court
strongly suggested that Betty erred in failing to have a survey
conpl eted, the court did not nmake a findi ng whether the
agreenent required her to do so. Under the circunstances, we
must remand this matter back to the trial court for additiona
findings of fact on this question.?®

We agree, however, that Pepper, who was not a party to
t he agreenent between Harvey, Wanda, and Betty, has no
obligation to assune these costs. At nost, Pepper agreed to
execute a deed to Betty when such a deed was ready. As a
result, the trial court erred by requiring Pepper to pay half of
t hose costs.

Accordingly, the judgnment of the Jefferson Circuit is

affirmed in part, reversed in part, and remanded for additional

» W note that, in the absence of an agreenent to the contrary,
the burden is on the seller to pay for surveys and ot her
incidentals in the sale of real estate. Edwards v. |nman, Ky.
App., 566 S.W2d 809, 811 (1978). The thorny factual question
in this case concerns who is the seller. Oiginally, Betty sold
the property to Harvey and Wanda. |f the agreenent to convey
back the house and garage is construed as part of that initia
agreenent, then Betty is the seller and has the obligation to
assune those expenses. On the other hand, the parties did not
deem t he agreenent to convey back the house and garage as a
necessary part of the agreenent for Betty to convey the entire
property to Harvey and Wanda. |If that agreenent is viewed

i ndependently of the initial transfer, then Harvey and Wanda are
the sellers and they have the obligation to pay for the survey
and ot her expenses.
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findings of fact, conclusions of

wWith this opinion.

ALL CONCUR.
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