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SCHRCDER, JUDGE. This is an appeal by the buyers of a used

aut onobil e froma judgnment entered against themin their action
agai nst the car dealership alleging fraud in the purchase of
their vehicle based on representations that the car was new.
Appel lants nmaintain that the trial court erred in refusing to
all ow the testinony of a former purchaser of the vehicle from

appel lee to be admitted. Appellants also naintain that the



trial court erred in refusing to allow a jury instruction to the
effect that appellee had a duty to disclose all material facts
about the vehicle. Upon review of the record and the applicable
law, we agree with both of appellants’ clainms of error and,
t hus, vacate the judgnent and remand for a new trial.

In July of 1995, appellants, Sharon and Charl es
Canada, went to appellee car deal ership, Hudson Chevrol et-Qd ds-
Pontiac- GMC Truck, Inc. (“Hudson’s”) to purchase a truck. The
Canadas dealt with a sales associ ate naned Ronni e Nance. Sharon
testified that they unequivocally inforned Nance that they
wanted to purchase a new truck with a full manufacturer’s
warranty. Sharon further testified that when Nance showed t hem
the truck they ultimtely purchased, he represented that the
truck was new and woul d have a 12-nonth/12,000-m | e genera
warranty and a 7-year/70,000-m | e extended warranty. The
Canadas purchased the truck on July 12, 1995. After getting the
truck hone, it stayed parked in their garage until Septenber of
1996 because of their daughter’s (the intended beneficiary of
the truck) grades. Wen the Canadas drove the truck at that
time, they experienced a problemw th the truck’s heater.
Sharon testified that when she called Hudson's and told them
about the heater problem she was infornmed that the truck’s
warranty had actually started to run in February of 1994 and

that the 12-nonth warranty had thus expired approximately six
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nont hs before the Canadas’ purchase. Upon learning this
i nformati on, Sharon began investigating the history of the truck
and | earned that the truck was not new, but was actually a used
vehi cl e that had been previously purchased by an i ndividua
named Gary Dillingham

At trial, it was established that the truck was
originally shipped fromthe manufacturer to Expressway Dodge in
Evansville, Indiana. Wile in transit, the truck sustained
damage to the driver’s side door. As a result of the damage,
Expressway Dodge el ected to refuse delivery of the truck and it
was thus returned to the manufacturer. The manufacturer then
perfornmed approximately $1,000 worth of repairs to the driver’s
side door and then designated the truck as a “prograni vehicle.
It was undisputed at trial that when the manufacturer deened the
truck a “progrant vehicle, the manufacturer considered the truck
to have been placed into service and the manufacturer’s warranty
began to run at that tinme. Said designation and commencenent of
t he running of the manufacturer’s warranty occurred in or about
February 1994. After being designated a “prograni vehicle by
t he manufacturer, the truck was transported to St. Louis,
M ssouri where it was placed in an auction for dealers and
pur chased by Hudson’s on March 23, 1994. The truck was then

transported to Hudson’s and put on the lot for sale to the



general public. The truck renmained on the lot until My 30,
1995, when it was purchased by Gary Dillingham

On July 18, 1997, the Canadas brought the action
herei n agai nst Hudson’s claimng: conceal nent and nondi scl osure
of the fact that the vehicle was used; that Hudson’s commtted
fraud in the sale of the truck in that it nmade fal se
representations that the vehicle was new whi ch the Canadas
relied on in the buying the vehicle; and breach of express
warranty.

At the jury trial on February 27, 2002, Sharon
testified that no one from Hudson’s ever inforned the Canadas
that the truck was a “prograni vehicle, rather al
representations were that the vehicle was new. However, she did
admt that Nance told her that there had been prior damage to
the truck’s side door before the deal ership got the vehicle.

She further maintained that no representative from Hudson’ s ever
told the Canadas that the truck had been previously purchased by
anyone el se or that the warranty had begun to run nore than a
year prior to their purchase of the truck. Finally, Sharon
testified that had these facts been known to the Canadas, they
woul d not have purchased the truck

Charles testified that on the date they bought the
truck, Nance told themthat the truck had a bent door, a scratch

on the door, and a scratch in the bed. According to Charles,



Nance told themthat a sal esman had used the truck to haul a
pi ece of furniture and that the bed |iner had been inadvertently
renoved or stolen fromthe truck

At trial, it was the position of Hudson’s that the
truck at issue was, in fact, considered a used vehicle and had
been so represented by the dealership. It should be noted that
Nance di ed sonmetine after the sale of the vehicle and was never
deposed prior to his death. G eg Hudson, President of Hudson’s,
testified that no one at Hudson’s was aware at the tinme the
truck was sold to the Canadas that the warranty had started to
run when the truck was designated a “prograni vehicle. Hudson
testified that he was first aware of this fact when the Canadas
filed suit.

Prior to trial, the Canadas gave notice that they
intended to call Greg Dillingham the former purchaser of the
truck, as a witness in their case in chief. Hudson's responded
wth a notion in limne asking that Dillinghamnot be allowed to
testify pursuant to KRE 404(b), the prior bad acts rule. The
trial court ruled in favor of Hudson’s, but allowed the Canadas
to present Dillinghams testinony by avowal. At trial, the
Canadas attenpted to present the testinony of Dillinghamfor the
limted purpose of inpeaching the testinony of Hudson. The
trial court denied the notion. The Canadas then presented the

testimony of Dillingham by avowal .
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Dillinghamtestified that he had purchased the truck
fromHudson’s in May of 1995. He stated that the sales
associ ate had represented the truck as a new vehicle and that it
had a “new car” sticker onit. Dillinghamtestified that he was
never advised of any prior damage to the vehicle or that the
warranty had began to run nore than a year prior to his
purchase. Dillingham stated that shortly after he bought the
truck, he was review ng some of the transacti on docunents and
noticed that the truck was referred to as “used.” He then ran
the VIN nunber on the truck and | earned that the truck had been
put into service nore than a year prior to his purchase and that
the 12-nmonth manufacturer’s warranty had, therefore, expired
before he purchased the truck. According to Dillingham he
pronptly contacted Hudson’s and was reassured by his sales
associ ate that the truck was a new vehicle. The sales associate
then referred himto the finance manager, who acknow edged t hat
the truck was a used vehicle. D llinghamstated that he next
spoke to Greg Hudson and asked for a full warranty on the truck
and a $1,000 reduction in the purchase price of the truck.
Hudson told himthat he could provide himwth a full warranty,
but he could not give hima reduction in the purchase price.
Di | Ii ngham responded that he did not wish to keep the truck and

wanted a refund. Hudson’s obliged and gave Dillinghama ful



refund. At trial, Geg Hudson denied ever speaking with
Dil'lingham

At the close of the evidence, both parties tendered
instructions. The Canadas’ instructions included an instruction
stating that Hudson’s had a duty to disclose material facts
about the truck. The trial court accepted Hudson’s version of
the instructions and declined to give the instruction sought by
the Canadas. The jury ultimately rendered a verdict in Hudson's
favor. This appeal by the Canadas foll owed.

The Canadas’ first argunent is that the trial court
erred in refusing to allow the testinony of Gary Dillinghamto
be admtted. The trial court based its ruling on KRE 404(b)
whi ch provi des:

Evi dence of other crinmes, wongs, or acts is

not admi ssible to prove the character of a

person in order to show action in conformty

therewith. It may, however, be adm ssi bl e:

(1) If offered for some other purpose, such

as proof of notive, opportunity, intent,

preparation, plan, know edge, identity, or

absence of m stake or accident; or

(2) If so inextricably intertwined with

ot her evidence essential to the case that

separation of the two (2) could not be

acconpl i shed wi thout serious adverse effect

on the offering party.

In our view, the testinony of Dillinghamfell under

bot h exceptions to KRE 404(b). First, the testinony of

Di|linghamthat Hudson's m srepresented that the truck was new
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denonstrates that this was the plan on the part of Hudson's to
sell the truck. It is significant that the truck involved in
the prior bad act is the sane truck at issue here. Secondly,
given Geg Hudson's testinony that no one at Hudson's knew t hat
the warranty had already run at the tine of the Canadas'
purchase of the vehicle, Dillingham s testinony would |ikew se
serve to prove the contrary — know edge on the part of Hudson's
that the warranty had, in fact, run. As stated earlier,
Dillinghamtestified that he personally spoke to Hudson over the
t el ephone and asked for a full warranty on the vehicle. W
reject Hudson's claimthat the warranty issue is a collatera
i ssue because, even though the warranty would have run in this
case if the Canadas had gotten a one-year warranty on the date
of purchase, the Canadas were nevertheless entitled to a ful
warranty if they bought the truck new. The issue is not whether
t he Canadas coul d have avail ed thensel ves of the warranty, but
whet her they got what they claimthey bargained for - a new
truck with a full warranty.

Finally, pursuant to KRE 404(b)(2), we believe the
evi dence regarding the prior sale of the vehicle is inextricably
intertwned with the evidence regarding the subsequent sale. As
not ed above, the same vehicle is involved, as well as the sane

deal ership. |In addition, Dillingham s purchase of the truck is



a relevant part of the history of the vehicle which Sharon
Canada | earned about in investigating the matter.

Accordingly, as we deemthe exclusion of the testinony
of Dillinghamto be reversible error, we vacate the judgnent and
remand for a new trial consistent with this opinion.

The Canadas’ remaining argunent is that they were
entitled to an instruction stating that Hudson’s had a duty to
di sclose all material facts about the truck according to Smth

v. General Mdtors Corp., Ky. App., 979 S.W2d 127 (1998). 1In

Smth, this Court was faced with the question of whether summary
j udgnment agai nst the car buyers on a fraud clai mwas proper
where there was evidence that the car deal ership had failed to
di sclose that repairs to the car’s radi ator and engi ne had been
made prior to the sale. The Court adjudged that sunmary
j udgnment was i nproper because the deal ership had a | egal duty
“to disclose material defects and repairs known to it.” Smth,
979 S.wW2d at 129.

Hudson’s attenpts to distinguish the case at bar from
Smth by the fact that the Canadas’ claimwas not based on a
failure to disclose defects and repairs nade to the car.
Rat her, it was based on the alleged m srepresentation that the
car was new. |ndeed, both Charles and Sharon admtted that
Nance told themthat the side door had been damaged and repaired

prior to the sale. However, the Canadas all eged a separate
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cause of action fromthe fraudul ent m srepresentation claim
based on Hudson’s failure to disclose that the truck was a
“progrant vehicle and that it had been previously purchased by

anot her individual. As noted by the Court in Snmth:

To establish an actionabl e case of fraud
based upon suppression of a fact, [the
buyer] nust denonstrate (1) that [the

deal ership] had a duty to disclose a
material fact, (2) that [the deal ership]
failed to disclose sane, (3) that [the
deal ership’s] failure to disclose the
material fact induced himto act, and (4)
that he suffered actual danages therefrom
(enmphasi s added.)

Id. at 129, (citing Faulkner Drilling Conpany, Inc. v. G o0ss,

Ky. App., 943 S.W2d 634 (1997), and Wahba v. Don Corlett

Motors, Inc., Ky. App., 573 S.w2d 357 (1978)).

Just as in Smth, Hudson's duty to disclose known
mat erial facts about the car arises fromthe fact that they had
superi or know edge about the car which a buyer woul d reasonably
rely on in deciding whether to purchase the car. Also as in
Smith, Hudson’s woul d be subject to the nandates of KRS
190. 071(1)(e) which prohibits “fal se or fraudul ent
representation in connection wth the operation of the new notor
vehi cl e deal ership.” W note that the definition of “fraud” in
KRS 190.010(24) includes “an intentional failure to disclose
mat erial fact,” which does not |imt the disclosure to previous

damage and repair to the car. In our view, the fact that the
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truck had been previously put into service as a “progrant
vehi cl e and had been sold to another individual are materi al
facts which a buyer woul d reasonably rely on in deciding whether
to purchase that vehicle. Hence, we believe the trial court
erred in refusing to instruct the jury on Hudson’s duty to
di scl ose those facts.

For the reasons stated above, the judgnent of the
Webster Circuit Court is vacated and remanded for further

proceedi ngs consistent with this opinion.
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