RENDERED: FEBRUARY 28, 2003; 2:00 p.m
NOI' TO BE PUBLI SHED

Conmumuuealth Of Kentucky

@Conurt of Appeals

NO. 2002- CA-000636- MR

MARTY POWELL APPELLANT

APPEAL FROM CASEY CI RCU T COURT
V. HONCRABLE W LLI AM M HALL, JUDGE
ACTI ON NO. 98-CR-00117

COMVONVEALTH OF KENTUCKY APPELLEE

CPI NI ON

AFFI RM NG

k% k% *x*k ** %%
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PAI SLEY, JUDGE. This is an appeal froma judgnent entered by
the Casey Circuit Court followng a jury verdict. Appellant,
Marty Powell, clainms that the circuit court |acked jurisdiction
because it proceeded agai nst himw thout a proper indictnent,
and that even if the indictnment was valid, there was
insufficient evidence to convict him Finding no nerit in these

all eged errors, we affirm



On or about Novenmber 20, 1996, Tom Weddl e noti ced that
his father’s livestock trailer was mssing. He did not know how
long the trailer had been gone, and he called his father to
inquire if he had loaned it out to soneone. At that tine they
realized that the trailer had been stolen, and they contacted
the sheriff’s office. The authorities were unsuccessful in
their attenpts to locate the trailer, and there was no sign of
it again until August 24, 1998, when Weddl e spotted the trailer
hooked to a vehicle traveling down the highway. He was certain
that this was the sane trailer because his father had built it
many years earlier, and it had been extensively renodel ed
shortly before it was stol en

After the trailer was finally recovered, the
authorities began tracing its chain of ownership back to the
time when it was stolen. They adduced that there had been six
subsequent owners, beginning with appellant. Wen questioned by
authorities, appellant initially denied any knowl edge of the
trailer, but later conceded that while he was at an auto auction
in |late Novenber 1996, a man from Casey County asked himif he
was interested in buying a trailer. Since the man did not have
the trailer with him appellant nmet himat a gas station that
ni ght and purchased the trailer for approximtely $300. 00.

Appel lant sold the trailer just a few days | ater.



Appel I ant was subsequently indicted on Septenber 14,
1998, for one count of receiving stolen property val ued at over
$300. The pre-trial phase of the case continued for quite sone
time, and during a hearing on February 26, 2001, the judge
realized that the original indictnment was not in the court’s
record. Though this discovery caused sone confusion, the court
determ ned that the case could not proceed upon a copy of the
indictment. Since appellant refused to waive his right to an
i ndictnment and to continue upon information, the judge ordered
the case to be resubmtted to the next grand jury. However,
during the interimbetween the judge’'s order to resubmt and the
next grand jury session, the original indictnent was | ocated and
pl aced back into the record. Thereafter, the case proceeded to
trial without further objection to the indictnent, and the jury
found appellant guilty. He was sentenced to serve three years
in the penitentiary.

Appel lant first alleges that his conviction should be
reversed because the circuit court |acked jurisdiction over this
matter due to an inproper indictnent. W disagree. Appellant
does not allege that the original indictnment was inherently
defective or invalid in any respect. |Instead he argues that,
“the previous Circuit Court ordered the case to be re-presented
to a grand jury, there is no evidence the case was re-presented

to a grand jury, and thus, the Crcuit Court was w thout



personal jurisdiction over M. Powell.” W believe this
argunent is wholly without nerit. It is clear that the original
i ndi ctment was valid, and the judge ordered the case to be
resubmtted to the grand jury solely because the origina
i ndi ctment could not be |ocated. Thus, once the original
docunent was found, there was no | onger a need to re-indict
appel lant. Further, RCr 6.12 states:

An indictnment, information, conplaint or

citation shall not be deened invalid, nor

shall the trial, judgnent or other

proceedi ngs thereon be stayed, arrested or

in any manner affected by reason of a defect

or inmperfection that does not tend to

prejudi ce the substantial rights of the

def endant on the nerits.
While we do not believe that the indictnment in this case was
invalid, defective, or inperfect, appellant has also failed to
all ege that he suffered any prejudice as a result of this case
proceedi ng under the original indictnent, and our review of the
record fails to show that any such prejudice occurred. The
original indictment was clearly legitinmate, and the circuit
court proceeded upon that docunent nost appropriately.

Appel | ant al so argues that the court erred by denying
his notion for a directed verdict. W disagree.

It is well established that “[o]n appellate review,

the test of a directed verdict is, if under the evidence as a

whole, it would be clearly unreasonable for a jury to find guilt



.”  Commonweal th v. Benham Ky., 816 S.W2d 186, 187 (1991),

citing Coomonwealth v. Sawhill, Ky., 660 S.W2d 3 (1983). “For

t he purpose of ruling on the notion, the trial court nust assune
that the evidence for the Comonwealth is true, but reserving to
the jury questions as to the credibility and weight to be given
to such testinmony.” Benham 816 S.W2d at 187.

The offense of receiving stolen property is outlined
in KRS 514. 110, which states in pertinent part:

(1) A personis guilty of receiving stolen

property when he receives, retains, or

di sposes of novabl e property of another

knowi ng that it has been stol en, or having

reason to believe that it has been stol en,

unl ess the property is received, retained,

or disposed of with intent to restore it to

t he owner.

(2) The possession by any person of any

recently stolen novable property shall be

prim facie evidence that such person knew

such property was stol en.
Appel I ant asserts that the evidence was insufficient to
establish venue or to prove that he either possessed or
knowi ngly received the stolen trailer. However, a significant
anmount of proof was offered by the prosecution to support an
affirmative finding as to each of these elenents. Specifically,
a wtness testified that he bought the trailer from appellant,

and he substantiated his testinony by producing a cancelled

check which was witten to appellant and dated just a few days



after the trailer was reported stolen. This testinony, which
supported a finding that appellant possessed the trailer shortly
after it was taken, constituted prinma facie evidence that
appel l ant knew the trailer was stolen. KRS 514.110(2). In
addi tion, venue was established by the sheriff’s testinony that
appel lant told himthat he had purchased the trailer at a gas
station in Casey County. Contrary to appellant’s contention,
this testinony was not rendered insufficient by virtue of RCr
9. 60 whi ch provides:

A confession of a defendant, unless made in

open court, will not warrant a conviction

unl ess acconpani ed by ot her proof that such

an of fense was conmmi tted.
Clearly, RCr 9.60 is not applicable. Instead, it was well

within the province of the jury to believe the sheriff’s

testinmony rather than that of appellant. Bowing v.

Comonweal th, Ky., 318 S.W2d 53, 55 (1958). dCearly, the tria

court received adequate evidence concerning all of the issues
about which appellant clainms there were deficiencies, and he is
not entitled to relief on these grounds.

The judgnent is affirnmed.

ALL CONCUR
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