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EMBERTON, CHI EF JUDGE. Joseph Bearden appeals froma judgnent
and sentence alleging that the trial court erred when it denied
his nmotion to withdraw his guilty plea. W affirm
On April 5, 2001, Bearden was indicted on twelve
counts of sodony, first degree. The indictnent alleges that
bet ween the spring of 1987 and sunmer of 1991, Bearden engaged
in deviate sexual intercourse with his daughter, K B., who was

| ess than twel ve years old. The case was set for trial on



January 14, 2002. On the norning of trial, Bearden entered into
a witten plea offer on a notion to enter a guilty plea, and in
return, all counts were nerged into count two of the indictnent,
whi ch was anended to sodony, second degree. The Comonweal th
recomended a ten year sentence. The circuit court accepted the

plea making all the inquiries under Boykin v. Al abama.' After

accepting the plea, sentencing was schedul ed for February 21,
2002.

Between the entry of the plea and date of sentencing,
Bear den obt ai ned new | egal counsel who, on February 21, 2002,
filed a notion to wwthdraw the guilty plea. After the
Commonweal th obj ected, the trial court held a hearing.? Finding
there was no new evidence that was not discoverable prior to
entry of the plea and no allegation that the entry of the plea
was i nproperly entered, the court denied the notion and
sentenced Bearden to ten years’ inprisonnent.

Bearden admts the trial court followed all the

procedural safeguards due under Boykin, supra. |Instead, he

contends that it was unjust for the trial court to deny his

1 395 U S 238 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969).
2 The videotape of the hearing was not included in the record on appeal but
has been subsequently included pursuant to Kentucky Rules of Cvil Procedure
(CR) 75.08.



notion to withdraw his plea prior to sentencing where there is
no prejudice to the Cormonwealth. RCr® 8.10 provides in part:
At any tinme before judgnent the court

may permt the plea of guilty or guilty but

mentally ill, to be withdrawmn and a pl ea of

not guilty substituted.
Despite that RCr 8.10 does not contain explicit |anguage
referring to justice and fairness, the courts in this

Commonweal t h have recogni zed that the rule requires adherence to

such standards. As stated in Kennedy v. Comonweal t h:*

No litany of incantations about whether a
pl ea had been know ngly and voluntarily
entered can canouflage the essential spirit
of honesty and fair play that RCr 8.10
requires of all the players: the
Conmmonweal th, the crimnal accused, and the
court.

The trial court is given broad discretion in giving
permission for an accused to withdraw a guilty plea.®> That
di scretion should not be disturbed unless the review ng court,
after considering all the circunstances, finds that justice and

fairness demand that the plea be withdrawn. 1In Kennedy v.

Commonweal th, ® the court found such circunstances where, after

the entry of a negotiated plea, the trial court elected to

rej ect the Cormmonweal th’s recomendation. |In this case, the

3 Kentucky Rules of Criminal Procedure.
4 Ky. App., 962 S.W2d 880, 883 (1997).

® Comonweal th v. Corey, Ky., 826 S.W2d 319 (1992).

6 Ky. App., 962 S.W2d 880 (1997).



trial court accepted the prosecutor’s recommendati on and
sentenced Bearden to ten years’ inprisonnent.

The federal courts have adopted a series of six
factors when considering a notion withdrawing a guilty plea:

(1) the length of tinme between the guilty

plea and the filing of the notion to

wi thdraw, (2) the defendant’s reason for not

presenting the grounds earlier, (3) whether

t he def endant had asserted or maintained his

i nnocence, (4) the circunstances surroundi ng

the plea, the nature and background of the

def endant and whet her the defendant has

admtted guilt, . . . (5 any potentia

prejudice to the government . . . [and] the

defendant’s prior experience with the

crimnal justice systemas a sixth factor.’

(Ctation omtted).
Wiile the factors listed are useful to a court, we do not
bel i eve, as suggested by Bearden, that the trial court is
required to make specific findings regarding each factor. The
decision rests in the discretion of the trial court and nust be
revi ened under the totality of the circunstances.?®

Bearden was i nformed of his rights, represented by
counsel, and was not threatened or coerced into entering his
plea. Although after entry of the plea Bearden obtained new
counsel and now professes his innocence, there is nothing either

unfair or unjust about the trial court’s refusal to permt the

wi t hdrawal of the guilty plea.

7 United States v. Durham 178 F.3d 796, 798 (6'" Gir. Ky. 1999).

8 PBronk v. Conmonwealth, Ky., 58 S.W3d 482 (2001).
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The order of the trial court is affirned.
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