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BEFORE: EMBERTON, CHI EF JUDGE; BUCKI NGHAM AND PAI SLEY, JUDGES.
EMBERTQN, CHI EF JUDGE. The Commobnweal th of Kentucky appeal s
fromthree judgnments of the G eenup Grcuit Court in three
separate cases which, for appeal, have been consolidated. The

i ssue presented is whether the circuit court has jurisdiction to



enter a “Modified Judgnment and Sentence” nore than ten days
after the entry of the original judgnent and sentence.

Ti mot hy Scott pleaded guilty to assault in the first
degree on January 23, 1997, and was sentenced to ten years’
i nprisonnment. On Decenber 14, 2002, David Spradlin pleaded
guilty to trafficking in a controll ed substance, first, second,
and third degree and was sentenced to five years’ inprisonnent.
Shannon Scarberry pleaded guilty to robbery, first degree, by
conplicity on Novenber 20, 2001; she was not sentenced, however,
until February 14, 2002, when she was sentenced to five years’
i mprisonment .

On March 5, 2002, citing KRS' 533.010(6)(e), Judge
Ni choll's in each case entered judgnent designated as “Modified
Judgnment and Alternative Sentence.” |In each case the appellee
was pl aced on probation ranging fromfive to ten years and
directed to enroll in vocational training. Additionally, each
appel l ee was ordered to serve a period of tine, not to exceed
twel ve nonths, in the Geenup County Detention Center.
Subsequently, Spradlin and Scott were ordered released fromthe
detention center and place on supervi sed probation.

The Conmonweal th maintains that the trial court |acked

jurisdiction to enter orders nodifying the original judgnents.

1 Kentucky Revised Stat utes.



In Silverburg v. Conmonweal th,? the court held that a judgnent

coul d not be nodified under the authority of KRS 532.070 after
ten days fromentry of the sentencing judgnent:

The judgnent and sentence on the
perjury conviction was entered by the tria
judge on May 14, 1976. Purporting to act
under the authority of KRS 532.070, the
trial judge on June 21, 1976, entered an
order nodifying the perjury sentence. KRS
532. 070 does not define the tine within
whi ch the judgnent conpl ai ned of may be set
aside or nodified. Were the Crimnal Rules
do not provide a tine, the Gvil Rules shal
apply. RCr 1.10. CR 59.05 provides that a
j udgnent may be altered, anended or vacated
within ten days after the entry of the final
judgnent. The order of June 21, 1976, was
entered 38 days subsequent to the May 14,
1976, judgnent. The court had | ost
jurisdiction of the case and the entry of
the order nodifying the sentence is void.?

KRS 533.010 deals with probation at the tine of
sentencing, and |ike KRS 532.070, is subject to the tine
limtation inposed by CR* 59.05.° In each of the cases now
consi dered, the nodification of the original judgnent occurred
wel | beyond the ten day peri od.

Commonweal th v. Tiryung, ® is not, as suggested by the

appel l ees, contrary to the holding in Silverburg. In Tiryung,

2 Ky., 587 S.W2d 241 (1979).
3 1d. at 244.
Kent ucky Rules of Civil Procedure.

Commonweal th v. Gross, Ky., 936 S.W2d 85 (1996).

6 Ky., 709 S.W2d 454 (1986).



the court failed to i npose a sentence of inprisonnent or fine
upon conviction as required by KRS 532.070, but inposed only a
sentence of probation. Subsequently, when the terns of
probati on were violated, the court inposed a sentence of
inprisonment. In that case, there was no jurisdictional issue
because the court was nerely following a statutory nandate to
i npose a sentence of inprisonment of fine. |In these cases, the
court followed all statutory nmandates at the tine of sentencing
and could not, nore than ten days later, nodify its earlier
or der.

Beyond the ten-day period provided in CR 59.05, CR
60.02 permts atrial court to nodify its judgnment in limted

ci rcunst ances. However, in & o0ss, supra, the court found that

rul e i napplicable where the trial court did not cite any

provi sion of CR 60.02 nor nmake any finding to justify relief
under the rule. Additionally, the court held that CR 60.02 was
not available to correct errors of law, but is limted to errors
not appearing on the face of the record and not avail abl e by
appeal. Oherwise, a notion for relief nust be brought within
one year under CR 60.02(a) (b), or (c), or within a reasonabl e
time under the remaining provisions. The notion to place himon
probation two years after the original judgnment was untinely.’

Appel l ees’ contention that the trial court erred in not

7 1d. at 88-89.



consi dering probation at the tinme of sentencing as grounds for
relief under CR 60.02 is precluded by the sane obstacl es noted

by the court in Goss, supra. Mst glaring, and sufficient to

di scard appel |l ees’ argunents, is that the trial court did not
rely on the rule nor nmake findings on which to base CR 60. 02
relief.

Finally, we note the nodified judgnments in these cases
are not proper pursuant to KRS 439.265(1), which provides:

Subj ect to the provisions of KRS
Chapter 439 and Chapters 500 to 534, any
Crcuit Court may, upon notion of the
def endant nmade not earlier than thirty (30)
days nor later than one hundred eighty (180)
days after the defendant has been
incarcerated in a county jail following his
convi ction and sentenci ng pendi ng delivery
to the institution to which he has been
sentenced, or delivered to the keeper of the
institution to which he has been sentenced,
suspend the further execution of the
sentence and pl ace the defendant on
probation upon terns the court determ nes.
Time spent on any form of release follow ng
convi ction shall not count toward tine
requi red under this section.

In Goss, supra, the court rejected the notion that

the statute grants the trial court continuing jurisdiction to
nodi fy sentences:

We do not viewthe limted jurisdiction
aut horized a trial court in KRS 439.265 to
be as expansive as argued by G oss and
adopted by the court below. It first should
be noted that at no tine has G oss sought
relief under the shock probation statue nor
coul d he have at the tine under the | anguage

-5-



of KRS 439.256(1) which prevents the running
of the 30-day period until after

i ncarceration “follow ng his conviction and
sentencing. . . .” Despite this fact, the
trial court maintained that the effect of
this statute worked to grant the trial court
“continuing jurisdiction” to nodify
sentences until the 180-day period had run.
Such an interpretation goes against the
clear wording of the statute. This statute
only establishes a trial court’s
jurisdiction after the passage of 30 days

i mpri sonment upon conviction and notion of
the defendant. This jurisdiction is granted
for the imted purpose of considering shock
probation. Nowhere in the statute does it
aut hori ze “continuing jurisdiction” or any
ot her type of change in the origina
sentence. All other types of anmendnents or
nodi fications are subject to the limtations
of CR 59.05 and CR 60.02.8

Clearly, the nodifications of Spradlin’s and Scott’s
sent ences cannot be characterized as orders granting “shock
probation.” Both were done well beyond the 180-day limtation
specified in the statute. Al though Scarberry had pending at the
time of the nodification of her sentence a notion for shock
probation, such notion was invalid since it was filed on January
30, 2002, before her final sentencing.

The trial court acted beyond its jurisdictiona
authority in nodifying the sentences inposed by its original
judgnents. All three cases are remanded to the trial court for
entry of orders reinstating the original judgnents and entry of

any ot her necessary orders consistent with this opinion.

8 1d. at 87.
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