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BEFORE: EMBERTQN, CHI EF JUDGE; JOHNSON AND SCHRODER, JUDGES.
JOHNSON, JUDGE: South Kentucky Rural Electric Cooperative
Corporation (RECC) has petitioned for review of an opinion of
t he Workers’ Conpensati on Board entered on February 20, 2002,
which affirmed an order by the Adm nistrative Law Judge which
had granted Paul E. Dye pernmanent and total occupationa
disability benefits. Having concluded that the Board did not

overl ook or m sconstrue controlling statutes or precedent, or



commit an error in assessing the evidence so flagrant as to
cause gross injustice, we affirm?

The Board’s opinion by Menber Stanley thoroughly
summari zed the facts as foll ows:

Dye, born on June 6, 1950, sustained a
work-related injury in the course of his
enpl oynent with RECC on February 14, 1980.
He originally settled his claimon Decenber
2, 1987 for a lunp sum of $36, 000. 00,
representing a 20.88% occupati onal
disability. He filed the present notion to
reopen on Septenber 13, 2000, alleging an
i ncrease in occupational disability. 1In an
order entered Cctober 27, 2000, Dye’'s notion
to reopen was sustained. Dye filed a notion
to anend his reopening to assert a
psychol ogi cal / psychiatric cl ai mon February
12, 2001.

Dye has a high school education and two
years vocational training as a machinist.
On February 14, 1980, while working as a
i neman for RECC, he sustained an injury
when he fell froma forty foot utility pole
attached to the safety belt. He was inpal ed
on a rosebush at the bottom of the pole.
The bush penetrated his scrotum pierced his
right thigh, and entered his abdom nal or
peritoneal space. He was treated at the
hospital in Sonerset, Kentucky, and returned
to work as a lineman after six to eight
weeks.

Dye continued to have probl ens
conpl ai ni ng of back pain and weakness. Hi's
| ocal doctor referred himto Dr. Hi ram Pol k,
t he Chairman of the Departnent of Surgery at
the University of Louisville. Dr. Polk
di agnosed an abscess interabdom nally and
performed surgery along with Dr. M Am n.
Apparently, a portion of the rosebush had

! Western Baptist Hospital v. Kelly, Ky., 827 S.W2d 685, 687-88 (1992).
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worked its way into the abdom nal cavity.
Dye had an abscess the size of cantal oupe
and underwent surgery which included the
removal of a kidney, part of his colon, and
a portion of the psoas nuscle of the back.
During this period of tine, Dye underwent
three surgeries and was off work from
February 14, 1984 to March 1985.

Upon his return to work, Dye worked as
a right-of-way supervisor until 1999. He
described the job as stress filled, working
nine to ten hours a day. The job went from
supervising twelve to fourteen people to
sixty or seventy people. It involved
extensive travel in thirteen counties. Part
of his duties included returning electric
power after bad weather outages. His job
duties included light lifting, walking on
rough and irregular terrain, and
occasionally working around the clock during
energencies. Dye testified that in 1993,
during a snow or ice storm he was placed on
Prozac for a short period of tinme because of
the stress of the job.

In 1999, Dye devel oped a hydrocel e or
collection of fluid on the left testicle.
Dr. Polk perfornmed surgery to renove the
hydrocel e on May 26, 1999. Dye’s |ast day
of work with RECC was May 26, 1999. After
the relatively mnor surgery to renove the
hydrocel e, Dye devel oped an increase in
synpt onol ogy. He devel oped a staggering
gait and a change in his nental health.

Dye testified he continues to
experi ence nunbness in his left | eg and pain
in his hip. He stated he has trouble
wal ki ng and that he falls. He is weaker,
has | ack of stam na, and drags his left
foot. He described crying spells and takes
Xanax and Cel exa (replaced Zoloft). He
testified he could not performhis job as
ri ght-of -way supervisor, nor one as a
di spat cher because of the prolonged sitting
and high stress of the job. Dye has been
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awar ded Social Security disability benefits
and is eligible for long-termdisability
benefits from RECC

The nedi cal evidence in the record
consi sts of the deposition and records of
Dr. Hram Pol k, a treating surgeon
deposition and records of Dr. Maynard
Stetten, an orthopedi c surgeon; and the
deposition and report of Dr. Philip Corbett,
an eval uating orthopedi c surgeon.
Psychiatric testinony cane fromDr. Robert
Wol l ey and Dr. David Shrabert, both
psychiatrists. Al so introduced into the
record is the report of Dr. Ral ph Crystal, a
vocati onal expert.

Dr. Polk first saw Dye in 1984 and
descri bed himas one of the nbst unusua
cases he had ever seen. Dye had been
referred to himby Dr. Truman Mays for a
retroperitoneal abscess on the left side.

He expl ai ned that upon perform ng surgery, a
pi ece of rosebush was di scovered in the
abscess. Dr. Polk testified that the
rosebush piece had mgrated al ong the
backbone, near the kidney on the left side,
and was the cause of the abscess. The
abscess was renoved, along with the |eft

ki dney and a portion of the psoas nuscle

whi ch Dr. Pol k described as the tenderloin
whi ch runs al ongsi de the backbone. He
descri bed the surgery as nmajor and testified
that Dye was one of the “best soldiers” he
had ever cared for and that he coped very
well with the surgery in 1984,

The May 1999 surgery for the hydrocel e
was a different story. Dr. Polk testified
that the hydrocele, the swelling in the |eft
side of the testicle, was related to the
scar tissue fromthe prior surgery. He
expl ai ned that a hydrocel e, though usually
idiopathic, in this case was nore than
likely due to the scar tissue fromthe
previ ous surgery. Follow ng the hydrocel e
surgery, Dye began experiencing acute
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anxi ety and depression. Dr. Polk al so noted
t hat Dye devel oped staggering and gait
difficulties which he related to the injury.
On cross-exam nation, Dr. Pol k was

guesti oned whet her Dye had a good result
fromthe surgery. Dr. Pol k explained that

t he hydrocel e turned out okay and he did not
see that the psychol ogi cal conponent and
problemwith his gait were directly rel ated
to the hydrocele, but certainly arose
tenmporally follow ng the hydrocel e surgery.
On redirect exam nation, Dr. Polk reiterated
that the hydrocele, the difficulty in gait,
and curvature in his spine were directly
related to the surgery perforned in 1984.

Dr. Polk referred Dye to Dr. Maynard
Stetten who he descri bed as the best
ort hopedi st for hard problens in Kentucky.
Dr. Stetten described Dye as in need of
psychi atric hel p i nasnmuch as he was very
depressed with bouts of crying and was very
enotional. He testified that Dye was
suffering froml eg weakness due to his
injury and he assigned a 10-15% functi ona
i mpai rment due to his orthopedi c probl em
whi ch did not include the abdom nal surgery,
nor psychol ogi cal condition.

Dr. Phillip Corbett exam ned Dye on
January 5, 2001. He diagnosed s/p severe
retroperitoneal infection with |oss of |eft
psoas nuscle and left kidney. Dr. Corbett
noted that during the course of the
i nterview and exam nation, Dye had severa
epi sodes of enotional breakdown with the
di scussion of his |oss of professiona
opportunity. Dr. Corbett did not think an
ort hopedi ¢ evaluation did justice to Dye’s
impairment. It was his inpression that
Dye’ s inpairnment had been established on the
basis of his abdom nal difficulties.

Dr. Wolley, a psychiatrist, first saw
Dye on April 23, 2001, and again for a
foll owup appoi ntnment on June 4, 2001. He
di agnosed Dye as suffering fromclinica
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depression, also known as dysthym c di sorder
and anxiety disorder. He stated that Dye
initially had an onset of synptons in 1993
due to a change in work, but was able to
deal wth it until May of 1999. Dr. Woll ey
assigned a Cass |IIl noderate inpairnent and
stated he had a 25-50% functi ona

i mpai rment. He believed Dye coul d not
return to work as a dispatcher because it
woul d be too stressful. Dr. Wolley was
asked to explain how an event |ike the
hydrocel e mi ght nake Dye’s anxiety and
depression disabling. He believed that Dye
getting hit down by the conplications and
the surgeries and inpairnments to the point

t hat depression and anxi ety becane nore
chronic and unremtting. He further
expl ai ned that Dye was a hard working

i ndi vi dual who had denied his enotiona

probl ens previously.

Dr. Shraberg eval uated Dye on March 16,
2001. He di agnhosed adjustnent disorder of
adult life with depressed anxi ous nood which
woul d resolve wwthin three to six nonths.

He found no evidence of any deterioration
psychol ogically that would prevent himfrom
doi ng the type of job he had done in the
past for alternate enpl oynent consi stent
with his skills if he were given physica
restrictions.

Dr. Ral ph Crystal eval uated Dye on
March 12, 2001. He felt Dye could perform
jobs at a sedentary or light |evel of
exertion. He believed Dye could return to
work at his past enploynent as a right-of-
way superintendent.

The ALJ reviewed the |ay and nedi ca
testinmony in the record and concl uded t hat
Dye’ s psychiatric condition was based on his
work injury, relying on the testinony of Dr.
Pol k and Dr. Wolley. He therefore
concl uded that Dye's psychiatric condition
was an injury defined by KRS 342.620(1)
whi ch defined “injury” in 1980 as “any work-
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rel ated harnful change in the human
organism arising out of and in the course
of enploynent. . . .” Concerning the
statute of limtations, the ALJ concl uded
that the notion to reopen was tinmely filed
pursuant to KRS 342.125 and therefore the

i ssue of the statute of limtations under
KRS 342. 185 was not applicable to a reopened
claim The ALJ next determ ned that Dye
sustai ned an increase in occupationa
disability and found himtotally
occupational |l y di sabl ed based on his own
testinmony, as well as that of his wife and
the opinions of Dr. Pol k, Wolley, and
Corbett. He concluded there was no nedica
evi dence which indicated Dye's conditions
were the result of the arousal of a dornmant
non-di sabl i ng condition and i nasmuch as the
Speci al Fund was not a party to the origina
claim dismssed the Special Fund. He
refused to give retroactive application to
KRS 342.730(4), providing for the

term nation of benefits at the age of 65.

RECC filed a petition for reconsideration, which was
deni ed by the ALJ on COctober 2, 2001. By opinion entered on
February 20, 2002, the Board affirmed the ALJ' s decision. This
petition for review foll owed.

RECC clains that (1) Dye’'s present conplaints are not
related to his original work-related injury; (2) Dye's
psychiatric claimis barred by the applicable statute of
[imtations; (3) Dye's occupational disability has not
i ncreased; (4) any award shoul d be apportioned between RECC and
t he Special Fund; and (5) Dye’'s benefits should be term nated

when he reaches age 65.



On reopening his claimand seeking an increase in his
award, Dye had the burden of proving that there had been a
change of condition resulting fromhis original conpensable
injury.? The Supreme Court of Kentucky “has construed KRS
342.285 to nean that the fact-finder, rather than the revi ew ng
court, has the sole discretion to determne the quality,
character, and substance of evidence.”® The ALJ “nmy reject any
testinmony and believe or disbelieve various parts of the
evi dence, regardl ess of whether it cones fromthe sane wtness
or the sane adversary party’s total proof[.]”* “[Where the
party with the burden of proof is successful before the ALJ, the
i ssue on appeal is whether substantial evidence supported the
ALJ’ s concl usion.”?®

“When the . . . Board reviews the findings of the ALJ,
its reviewis restricted to a determ nati on of whether the
'y 1 6

factual findings of the trier of fact was ‘clearly erroneous.

“Substanti al evi dence has been defi ned as sone evidence of

2 giffithv. Blair, Ky., 430 S.W2d 337, 339 (1968)(citing KRS 342.125; and
Jude v. Cubbage, Ky., 251 S.W2d 584 (1952)).

3 Burton v. Foster Weeler Corp., Ky., 72 S.W3d 925, 929 (2002)(citing
Par amount Foods, Inc. v. Burkhardt, Ky., 695 S.W2d 418, 419 (1985)).

4 Burton, supra at 929 (citing Caudill v. Maloney’'s Discount Stores, Ky., 560
S.W2d 15, 16 (1977)).

°> Burton, supra at 929 (citing Special Fund v. Francis, Ky., 708 S.W2d 641,
643 (1986)).

5 Uni on Underwear Co. v. Searce, Ky., 896 S.W2d 7, 9 (1995)(citing Hudson v.
Onens, Ky., 439 S.W2d 565, 568 (1969)).




substance and rel evant consequence, having the fitness to induce
conviction in the mnds of reasonable people.”’” “Although a
party may note evidence that woul d have supported a concl usion
that is contrary to the ALJ' s decision, such evidence is not an

8 The Board does not have

adequate basis for reversal on appeal.”
the authority to substitute its judgnment for that of the ALJ in
i ssues regarding the weight to be afforded to the evidence
i nvol vi ng questions of fact.?®

Deci sions rendered by the Board are subject to direct
review by this Court.'® “KRS 342.290 linmts the scope of review
by the Court of Appeals to that of the Board and also to errors

"1l The function of further

of law arising before the Board.
review of the decisions of the Board in this Court “is to
correct the Board only where the [ ] Court perceives the Board
has overl ooked or m sconstrued controlling statutes or
precedent, or conmmtted an error in assessing the evidence so

flagrant as to cause gross injustice.”?*?

" Burton, 72 S.W3d at 929 (citing Snyzer v. B.F. Goodrich Chenical Co., Ky.,
474 S. W 2d 367, 369 (1971)).

8 Burton, supra at 929 (citing Mcdoud v. Beth-Elkhorn Corp., Ky., 514 S.w2d
46, 47 (1974)).

9 KRS 342. 285.
10 Kentucky Rules of Civil Procedure (CR) 76.25(1).

1 Burton, supra at 929.

12 Wwestern Baptist Hospital, 827 S.W2d at 687-88.




RECC clains that the ALJ's finding that Dye's
psychol ogical inpairnment is related to his original work-rel ated
injury is not supported by substantial evidence. RECC states
that, “[in] over twenty (20) years followng his work-rel ated
injury, Dye never treated with a nental health provider.” RECC
relies on the testinony fromDr. Polk for its argunent that
“Dye’s recent psychol ogi cal conplaints are not caused by his
work-related injury.” RECC further contends that, based on Dr.
Stetten’s testinony, Dye’'s current physical conplaints with his
| ow back are likely due to deconditioning. RECC also relies
upon evidence from Dr. Shraberg.

The ALJ found Dye to be a credible witness and was
persuaded by his testinony. The ALJ was further persuaded by
the testinmony of Dr. Polk and Dr. Wolley. Dr. Polk testified
that it was nore |likely than not that the hydrocel e was due to
scar tissue fromDye's original injury. Dr. Wolley testified
that Dye’s psychol ogi cal condition was due to his nost recent
surgery. This constituted substantial evidence in support of
the ALJ' s finding of work-relatedness.

RECC al so clainms that even if Dye’s psychiatric
probl ens were due to his work-related injury, his claimfor

benefits is neverthel ess barred by KRS 342.185, KRS 342.270(1),

-10-



and KRS 342.125(8). KRS 342.125(8)*® has been expressly decl ared
remedi al by the Legislature. The Legislature intended for the
four-year limtation in KRS 342.125(8) to retroactively apply to
clainms that arose before and were decided prior to Decenber 12,
1996. *°

Menber Stanley’'s opinion for the Board ably addressed
RECC s statute of limtations argunment, and we adopt it as
fol | ows:

Dye filed his notion to reopen for an
i ncrease in occupational disability on
Septenber 19, 2000. Attached was his
affidavit which alleged an increase in
disability, in part due to enotiona
problens directly related to his injury.
Al so attached was the affidavit of Dr. Polk,
wherein he noted that Dye suffered from
certain nervous conditions and nental
i nvol venent as a result of deterioration,
surgery, and sequel ae thereof. Dye formally
anmended his notion to reopen to include the
psychiatric condition on February 12, 2001.

A notion to reopen cannot be based on a
condition known to a claimnt during the

13 KRS 342.125(8) provides:

The tine limtation prescribed in this section
shall apply to all clainms irrespective of when they
were incurred, or when the award was entered, or the
settl enent approved. However, clains decided prior
to Decenber 12, 1996, may be reopened within four (4)
years of the award or order or within four (4) years
of Decenber 12, 1996, whichever is later, provided
that the exceptions to reopening established in
subsections (1) and (3) of this section shall apply
to these clains as well.

14 KRS 342.0015; Meade v. Reedy Coal Co., Ky., 13 S.W3d 619, 621 (2000).

15 1d.
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pendency of his original action but for

whi ch sone reason he did not choose to
litigate. Slone v. Jason Coal Co., KY., 902
S.W2d 820 (1995). That, however, is not
the factual situation with which we are now
faced. Dye may have had sone psychiatric
problenms in 1993, but this was well past the
settlenment of his original claimin 1987.

Qur Suprene Court ruled in Fischer Packing
Co. v. Lanham Ky., 804 S.W2d 4 (1991) that
a new condition may be the basis for a
reopening where it is a causal result of the
original work-related injury and becones
mani fest after the tinme of the origina
award. Additionally, such a new condition
may be the type of reopening based on a
change of occupational disability as
provided in KRS 342.125. See, Slone v.
Jason Coal Co., supra, at 822. W disagree
that Dye was bound by KRS 342.185 to reopen
and seek benefits for his psychol ogi cal
condition within two years of its discovery.
It is well established that reopening as a
remedy is intended for redressing specific
situations that occur or cone to light after
an award is entered. Brooks v. University
of Louisville Hospital, Ky., 33 S.W3d 526
(2000). Furthernore, KRS 342.125
specifically provides for its own [imtation
requi renents and therefore supersedes KRS
342.185 with regard to reopened clains. |d.
at 530.

KRS 342. 125 was anended effective
Decenber 12, 1996, to include |anguage
providing that all clains decided prior to
that date could only be reopened within four
years of the original award or order or four
years from Decenber 12, 1996, whichever was
later. See, KRS 342.0015 and KRS
342.125(8), as anended in 1996, and Meade v.
Reedy Coal Co., Ky., 13 S.W3d 619 (2000).

Statutory construction requires that
when two statutes appear to be in conflict,
the one dealing with the subject matter
specifically is controlling over a nore
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general statute. See, Boyd v. C & H
Transport, Ky., 902 S.W2d 823 (1995). 1In
this instance, we find KRS 342.125 to be
specific with regard to reopenings, while
KRS 342.730 is a general limtations
statute. Al though KRS 342. 185 establishes
the period of Iimtations for nost types of
clainms controlled by the Act, that

provi sion, by |law, does not govern causes of
action properly raised on reopening.

Hence, the only period of limtations
controlling Dye’s claimfor a psychiatric
condition was the requirenent that said
cause of action be raised on reopeni ng by
t he respondent prior to Decenber 12, 2000.
Furt hernore, unlike KRS 342. 185, under the
[imtations requirenment of KRS 342. 125, the
date of discovery post-award of a new
condition that is causally related to a
claimant’s original action is not a factor.
In other words, since Dye' s reopeni ng was
timely filed, we believe the requirenents of
KRS 342.125(8) were nmet. The statute of
[imtations pursuant to KRS 342.185 does not
apply and the fact that Dye procedurally
conformed wth KRS 342.125(8), nakes his
filing tinmely. The fact that he did not
formal |y amend his reopening until a |ater
date is immaterial. It is sinply a matter
of a tinely reopening and not the tinely
filing of a claimunder KRS 342. 185.

RECC al so cl ainms that Dye's occupational disability
has not increased. The ALJ found the follow ng:

Following the Plaintiff’s initial surgery,
which resulted in the renoval of his |eft

ki dney and a portion of his colon, he
returned to work in March 1985 and worked as
a right-of-way superintendent until My 25,
1999. He testified at that tine that he was
experienci ng depression wth outbursts of
crying, as well as nunbness in his left |eg,
gait disruption and pain at the point of his
surgical incision. | am persuaded by the

- 13-



Plaintiff’s testinony concerning his

synpt ons, physical and enotiona
difficulties, the testinony of his wife, and
the opinions of Dr. Polk and Dr. Wollery
[sic], his treating surgeon and his treating
psychiatrist, in addition to the
observations of Dr. Corbett, that the
Plaintiff’s enotional condition, including
hi s dysthem a and anxi ety di sorder, coupled
wi th his physical synptons, and his age,
education and work experience have rendered
hi m permanently and totally disabled. Wile
| realize that Dr. Shraberg has expressed
the opinion that the Plaintiff’s condition
is tenporary in nature, | find the Plaintiff
to be a credible witness, and | am persuaded
by his testinony, in addition to the
observations of his long-termtreating

physi cian, Dr. Polk, that the enotiona

out bursts, depression which the Plaintiff
experi ences are permanent in nature as

expl ained in the opinion of Dr. Wollery
[sic]. In light of his physical and
psychiatric condition, I amfurther

per suaded that he cannot engage in the

vari ety of jobs described by Dr. Crystal on
a regul ar and sustai ned basi s.

RECC argues that Dye has failed to establish that “he
is a greater dreg on the marketplace than when he voluntarily
st opped working for RECC on May 25, 1999.”!® However, there was
substanti al nedical evidence to support the ALJ' s concl usion
that Dye did suffer an increase in occupational disability from
the injury of February 14, 1980.' It was proper for the ALJ to

then use lay testinony to determne the extent, if any, of

16 See Central City v. Anderson, Ky., 521 S.W2d 24 (1975).

7 Hush v. Abrams, Ky., 584 S.W2d 48, 51 (1979).
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occupational disability; and the ALJ was persuaded by the
testinony of both Dye and his wife.®

RECC al so argues that any award Dye recei ved shoul d be
apportioned between RECC and the Special Fund. RECC clains that
the “only nedi cal evidence supporting Dye’s claimthat he is
di sabl ed based on psychiatric problens cones fromDr. Wolley.”
RECC argues that because Dr. Wolley' s testinony suggests that
Dye’ s psychiatric problens are due to either a previously
dormant, non-di sabling condition which was aroused or due to a
pre-existing, underlying psychol ogi cal problem any award should
be apportioned between RECC and the Special Fund.?!®

Al t hough the ALJ found that Dye suffered an increased
occupational disability as a result of his injury, there was no
nmedi cal evidence which indicated that Dye’'s conditions are, to
any extent, the result of the arousal of a dormant, non-
di sabling condition. As the Wrkers’ Conpensation Fund
observes, RECC does not allege that the Board overl ooked or
m sconstrued controlling statutes or precedent. RECC does
all ege that the Board inproperly assessed Dr. Wolley's
testinmony regardi ng Dye’'s psychiatric problens. W adopt the
Board’ s opinion, which held that the ALJ s findings were

supported by substantial evidence:

8 1d. at 51.

19 The Special Fund has since been renaned as the Wrkers’' Conpensation Fund.
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As pointed out by the Special Fund, however,

Dr. Wolley s testinony does not support a

findings of apportionnent. The psychiatri st

testified that the hydrocel e surgery was, in

essence, the straw that broke the canel’s

back, to the point where Dye could no | onger

deal with his nmedical condition from an

enoti onal standpoint. There is no evidence

to suggest or, for that matter, support a

finding of apportionment.

RECC s final claimof error is that under KRS
342.730(4) Dye’s benefits should be term nated when he reaches
age 65. KRS 342.730(4) provides, in pertinent part, that “[a]ll
i ncome benefits payable pursuant to this chapter shall term nate
as of the date upon which the enpl oyee qualifies for normal old-
age Social Security retirenent benefits . . . .” The ALJ found
t hat KRS 342.730(4), which was effective Decenber 12, 1996, was
not in effect at the time of Dye’s injury, and it was not
desi gnated by KRS 342. 0015 to have retroactive application. The
ALJ thus determ ned that KRS 342.730(4) was not applicable to

Dye’s award, citing Maggard v. International Harvester Co.?°

RECC concedes that “[t]ypically, the law in effect on
the date of the accident controls the anmount of incone benefits
to which a worker is entitled to receive and which the
defendants may be required to pay for disability caused by a

resulting injury.”? RECC argues that “[a] statute is ‘remnedial

20 Ky., 508 S.W2d 777 (1974).

21 See Spurlin v. Adkins, Ky., 940 S.W2d 900 (1997).
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and can apply retroactively if it expands an existing renedy

w thout [a]ffecting the substantive basis, prerequisites, or
circunstances giving rise to the remedy.”?* RECC further argues
that “renedial statutes . . . do not normally cone within the

| egal conception of a retrospective law, or the general rule
agai nst the retrospective operation of statutes.”?® As RECC
relies upon this contention for relief, this quote nust be

considered inits entirety. |In Peabody Coal Co., regarding

retrospective |laws, our Suprene Court declared the foll ow ng:

A retrospective law, in a | egal sense,
is one which takes away or inpairs vested
rights acquired under existing |aws, or
whi ch creates a new obligation and i nposes a
new duty, or attaches a new disability, in
respect to transactions or considerations
al ready past. Therefore, despite the
exi stence of sonme contrary authority,
remedi al statues, or statutes relating to
remedi es or nodes of procedure, which do not
create new or take away vested rights, but
only operate in furtherance of the renedy or
confirmation of such rights, do not normally
cone within the [ egal conceptions of a
retrospective law, or the general rule
agai nst the retrospective operation of
statutes. In this connection, it has been
said that a renedi al statute nust be so
construed as to nmake it effect the evidence
purpose for which it was enacted, so that if
the reason of the statute extends to past
transactions, as well as to those in the
future, then it wll be so applied although
the statute does not in terns so direct,

22 gee Kentucky Insurance Guaranty Assoc. v. Jeffers, Ky., 13 S.W3d 606, 609
(2000).

23 peabody Coal Co. v. Gossett, Ky., 819 S.W2d 33, 36 (1991).
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unl ess to do so would inpair sone vested
right or violate sone constitutiona
guaranty. 73 Am Jur.2d Statutes § 354 (1974)
[footnotes omitted].?

Peabody Coal dealt specifically with whether the 1987

amendnment to KRS 342.125 could be applied retrospectively. Due
to its remedial nature, our Suprene Court held that it could.

However, in the case sub judice, KRS 342.0015 does not

specifically pronounce KRS 342.730(4) to be renedial; and KRS
446.080(3) states that “[n]o statute shall be construed to be
retroactive, unless expressly so declared.”

In Leeco, Inc. v. Crabtree, ?®° the issue presented to

the Court was whether the “tier down” provision contained in KRS
342.730(4) applied to a conbi ned award for successive

di sabilities, one of which occurred before the effective date of
the provision. The claimant filed a workers’ conpensation claim
based upon injuries he sustained on July 2, 1992, and May 24,
1994. The ALJ determ ned that both of the claimant’s injuries
contributed equally to his disability and awarded himlifetine
benefits at the average of the applicable rates for total
disability for 1992 and 1994. Liability for the conbined award
was apportioned equally between the claimant’s enpl oyer and the

Special Fund. Both the enployer and the Special Fund appeal ed,

2 |1d. at 36.

25 Ky., 966 S.W2d 951 (1998).

-18-



arguing that the claimnt’s award shoul d be anended to provide
for a “tier down” of benefits when the claimnt reached age 65.2°
The Supreme Court determ ned that “the rights and
responsibilities of the parties with regard to the 1992 injury
vested on July 2, 1992. Since KRS 342.730(4) was not in effect
at that tinme, it may not be applied in order to reduce benefits
attributable to the 1992 injury.”?’” However, “since KRS
342.730(4) becane effective before May 24, 1994, it does apply
n 28

to benefits attributable to the 1994 injury.

In the case sub judice, KRS 342.730(4), as anended in

1996, was not in effect at the tine of Dye’'s 1980 injury.
Furt hernore, our Suprene Court considered the anmended version of
KRS 342.730(4) in Leeco, wherein it held:
We believe that the primary purpose of
enacting KRS 342.730(4) was not so nmuch to

benefit the Special Fund as to mninmze a
duplication of benefits. This argunent is

26 At that tinme, as enacted effective April 4, 1994, KRS 342.730(4) read as
fol |l ows:

If the injury or l|ast exposure occurs prior to the
enpl oyee' s sixty-fifth birthday, any incone benefits
awar ded under KRS 342. 750, 342.316, 342.732, or this
section shall be reduced by ten percent (10%

begi nning at age sixty-five (65), and, by ten percent
(10% each year thereafter until and including age
seventy (70). Income benefits shall not be reduced
beyond the enpl oyee’s seventieth birthday.

KRS 342.730(4), as anended in 1996, now reads differently than at the tine
Leeco was rendered.

27 Leeco, 966 S.W2d at 953.

% |d. at 953.
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strengthened by the fact that, in 1996, the
| egi sl ature amended KRS 342.730(4) to
provide for the term nation of incone
benefits after a period of two years or
after the worker becone eligible for old age
Social Security benefits, whichever | ast
occurs. Acts 1996, 1st Ex.Sess., ch. 1, §
30. It is further strengthened by the fact
that the Special Fund bears no liability for
clainms arising after Decenber 12, 1996.

Acts 1996, 1st Ex.Sess., ch. 1, § 3. W,

t herefore, conclude that the primary purpose
of KRS 342.730(4) was to avoid duplicating
ot her sources of incone replacenent,
particularly old age Social Security.?®

In light of the foregoing, as well as the Legislature's failure

to specifically designate KRS 342. 730(4) as renedial, the ALJ

properly determned that it does not apply to Dye s award.
Based on the foregoing reasons, the opinion of the

Board is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE, PAUL DYE
Bradford L. Breeding John G Prather Jr
London, Kent ucky Soner set, Kent ucky

BRI EF FOR APPELLEE, WORKERS
COVPENSATI ON FUND

David W Barr
Frankfort, Kentucky

2% Leeco, 966 S.W2d at 955.
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