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BEFORE: JOHNSON, SCHRODER, AND TACKETT, JUDGES.

TACKETT, JUDGE: Charles Wal ker appeals fromthe judgnent of the
McCracken Circuit Court sentencing himto seventeen years’

i mprisonment after a jury convicted himof burglary in the third
degree and being a persistent felony offender in the first
degree. Wl ker argues that the trial court erroneously failed
to instruct the jury on the m sdeneanor offense of receiving
stolen property and i nproperly denied his notions for a mstrial

and for a directed verdict on the burglary charge. Wal ker



further contends that the Commonweal th introduced inadm ssible
evi dence during the sentencing phase of the trial. After a

t horough review of the record, we affirmthe trial court with
respect to all issues which occurred during the guilt phase of
the trial; however, we reverse with regard to errors commtted
during the sentencing phase and remand for a new sentencing
phase.

The burglary in question occurred at approxi mately
1:00 a.m on Novenber 21, 2000, at Kevil Eagle’s Club in
McCracken County, Kentucky. Oficers responded to the silent
alarmat the club and found the bar area ransacked and the
cigarette machine enptied of its products as well as noney.
Trooper M ke Turnbow and his bl oodhound, BeBe, found Wal ker’s
car 100 feet away fromthe club. BeBe identified a scent from
Wal ker’ s car which she tracked into the club and then to a
wi nter wheat field behind the club where Trooper Turnbow found
three sets of nuddy footprints and a pair of gl oves.

Meanwhi | e, Deputy Kevin Lynn patrolled Wodville Road
behi nd the wheat field where he encountered three peopl e wal ki ng
along the road less than half a mle away fromthe club. Wen
they saw the police car, the three junped into a ditch beside
the road. The deputy stopped his car and radi oed for
assi stance. Wen additional officers arrived, Ws Thonpson, his

juvenile son, J.T., and Wal ker were ordered out of the ditch.



They were all wearing wet, nmuddy clothing and each was carryi ng
itens apparently stolen fromEagle’'s Cub. Wen BeBe was
brought to the location of the three suspects, she identified
Thonpson as the scent she had been tracking.

The three were arrested and, while riding in the
police cruiser, Thonpson made a statenent that Wal ker had
assisted with the burglary and had driven the car to the cl ub.
J.T.”s statenent at the station also asserted that Wl ker had
hel ped burglarize the Eagle’'s Cub. Wl ker was the only suspect
who did not give a statenent to police. Prior to their
prelimnary hearing, Thonpson sent \Wal ker’s counsel a letter
stating that Wal ker was not involved in the burglary. Wile
Thonpson and Wal ker were in jail, they conmunicated by letter
and Wal ker constantly asked Thonpson to informthe
Commonweal th’s Attorney and the trial court that Wl ker was
i nnocent .

At trial, both Thonpson and J.T. testified agai nst
Wal ker. J.T. stated that he heard his father and Wl ker
di scussing the planned burglary around 8:00 a.m the norning
before they broke into the Eagle’s Cub. According to J.T., his
father and Wal ker pried open the door while he acted as the
| ookout. J.T. also testified that Wal ker was the one carrying

t he change box renoved fromthe cigarette machine.



Thonpson testified that Wal ker had hel ped with the
burglary and that he had witten prior affidavits to the
contrary after WAl ker pressured himto clear Wal ker’s nane. The
Commonweal th i ntroduced the correspondence between Thonpson and
Wal ker to bolster the theory that Thonpson felt threatened or
intimdated into signing a statenent that \Wal ker was not
involved in the burglary. According to Thonpson, Wl ker had
stol en the beer and cigarettes Wal ker was carryi ng when the
police stopped the trio.

Al t hough Wal ker hinmself did not testify, he introduced
evidence fromtwo wi tnesses in support of his alibi. Wlker’s
enpl oyer, Ray Abernathy, testified that he picked Wal ker up for
work the norning before the burglary between 7:00 and 7:30 a.m,
whi ch was prior to the tinme J.T. allegedly heard Thonpson and
Wal ker planning the burglary. Shelia Witaker testified that
she stopped by Wal ker’s house around 12:45 a.m on the norning
of the burglary and found himasleep on the couch with his car
m ssing. Wlker’s trial counsel attenpted to persuade the jury
t hat Thonpson and J. T. had taken Wal ker’s car w thout perm ssion
whil e he was asl eep and that Wl ker had gone to | ook for them
when he woke up and di scovered that his car was m ssing.
Neverthel ess, the jury convicted Wal ker of burglary in the third

degree and being a persistent felony offender in the first



degree and recommended a sentence of seventeen years’
i nprisonnment. This appeal followed.

Wal ker first argues that the jury should have been
instructed on the m sdeneanor offense of receiving stolen
property. The Commonweal th counters by pointing out that this
i ssue was not preserved and, therefore, it is not properly
before this Court pursuant to Kentucky Rule of Crim nal
Procedure (RCr) 9.54(2). Wl ker concedes that trial counse
failed to preserve the issue after requesting an instruction on
recei ving stolen property; however, he contends that the tria
court should have given the instruction on its own initiative.

“In a crimnal case, it is the duty of the trial judge
to prepare and give instructions on the whole |aw of the case,
and this rule requires instructions applicable to every state of
t he case deduci bl e or supported to any extent by the testinony.”

Tayl or v. Conmonweal th, Ky., 995 S.W2d 355, 360 (1999). At

trial, Walker attenpted to establish an alibi for the tine of
the burglary through testinony which put himat hone asleep with
his car mssing i mediately before the burglary occurred. He
clainms that a jury could reasonably doubt his guilt on the

of fense of burglary and yet find himguilty of receiving stol en
property because “possession . . . of any recently stolen
novabl e property [is] prima facie evidencethat [the possessor]

knew such property was stolen.” Brown v. Conmonweal th, Ky.




App., 914 S.W2d 355, 357 (1996). However, this argunent
ignores the fact that Thonpson and J. T. both testified at tria

t hat Wal ker was involved in the burglary. The circunstantia

evi dence introduced at trial--that Wal ker’s car was abandoned in
front of the Eagle’s Cub, and that he was found hiding in a
ditch with Thonpson and J.T., carrying sone of the stolen
property away fromthe Eagle’s Club, in the club’s i mediate
vicinity, shortly after officers arrived at the scene to

i nvesti gat e--does not support \Wal ker’s argunent that a jury
coul d have reasonably convicted himof receiving stolen property
al one. Mdreover, receiving stolen property is not a | esser-

i ncl uded of fense of burglary. Macklin v. Conmonweal th, Ky.

App., 687 S.W2d 540 (1984). Therefore, had the trial court
instructed the jury on receiving stolen property, it could have
convi cted Wal ker of that charge in addition to burglary.

Sebastian v. Commonweal th, Ky., 623 S.W2d 880 (1981).

Consequently, Wal ker has failed to denponstrate any harm he
suffered fromthe trial court’s refusal to instruct the jury on
t he of fense of receiving stolen property.

In addition, Wil ker contends that the trial court
erroneously failed to grant his notions for a directed verdict
of acquittal on the charge of burglary in the third degree. The
standard of review for failure to grant a directed verdict of

acquittal is whether



under the evidence as a whole, it would be
clearly unreasonable for a jury to find
guilt. Only then is a defendant entitled to
a directed verdict of acquittal. Cf.
Commonweal th v. Sawhill, Ky., 660 S.w2d 3
(1983). The testinony of even a single
witness is sufficient to support a finding
of guilt, even when other w tnesses
testified to the contrary if, after

consi deration of all of the evidence, the
finder of fact assigns greater weight to

t hat evi dence. Mirphy v. Sowders, 801 F.2d
205 (6'" Cir. 1986). On review, the
appel l ate court should not reeval uate the
evi dence or substitute its judgnent of the
credibility of the witnesses for that of the
jury. Commonweal th v. Jones, Ky., 880
S.W2d 544 (1994).

Conmmonweal th v. Suttles, Ky., 80 S.W3d 424, 426 (2002). 1In the

case sub judice, we are confronted with two w tnesses who

testified to Walker’s participation in the Eagle’'s Cub burglary
in addition to a significant anount of circunstantial evidence
pointing to his involvenent. The trial court was not required
to direct a verdict in Walker’s favor on the basis of the
evi dence introduced by the Commonwealth at his trial.

Wal ker also clains that the trial court denied himdue
process of law when it refused to grant his notion for a
m strial during Thonpson’s testinony. The Kentucky Suprene
Court has previously determned that "in order for a mstria
[to be declared], there nust appear in the record 'a nmanifest

necessity for such action or an urgent or real necessity, and

trial courts are "in the best position to determ ne whether any
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remedi al action [is] necessary to . . . ensure a fair trial."

G undy v. Commonweal th, Ky., 25 S.W3d 76, 82 (2000). (Citations

omtted.)

The Commonweal th introduced the correspondence between
Wal ker and Thonpson to support its theory that Wl ker had
pressured Thonpson into giving the statenment which exonerated
Wal ker fromthe burglary. Pursuant to a pretrial notion in
limne, all references to Wal ker’s prior felonies were redacted
fromthe letters and Thonpson was instructed not nention
Wal ker’s crimnal history. Nevertheless, one of Wl ker’s
letters contained a statenent to the effect that he had been
through this before and his trial counsel did not request that
it be redacted prior to trial.

At trial, when that statement was read to the jury,
def ense counsel objected and requested a mstrial. The tria
court denied the request and gave the followi ng adnonition:

Ladi es and gentl enen, there was a st atenent

just made in reading that letter, something

to the effect that M. Wl ker wote that

he’ d been through this before or sonething

to that effect. You should not infer from

that he’'s had any crimnal charges before or

he’s been in this sane position before.

can’t, | don’'t know exactly what the

statenent nmeans, but it’s instructing you

that you cannot infer fromthat he's been in

trouble before or tried to influence anyone

or anything of that nature.

(VT 1, 10/30/01, 13:25:26).



The Kentucky Suprenme Court previously determ ned that
there was no manifest necessity for a mstrial where a |l aw
enforcenent officer inproperly testified that the defendant had
been featured on the “Anmerica’ s Myst Wanted” tel evision program

Bray v. Commonwealth, Ky., 68 S.W3d 375 (2002). Even if the

statenment from Wal ker’s letter was inproperly admtted, errors
of this type are easily cured by an adnonition such as the one

given by the trial court. Gaves v. Comonweal th, Ky., 17

S.W3d 858 (2000). Qur courts have previously held that the
burden is on Wal ker to overcone the presunption that the jury

followed the trial court’s admonition. MIlIls V. Conmmonwealth,

Ky., 996 S.W2d 473 (1999); day v. Commonweal th, Ky. App., 867

S.W2d 200 (1993). Consequently, Walker's failure to offer any
evidence to rebut this presunption is fatal to his claimthat
the trial court abused its discretion in failing to grant a
mstrial.

We turn now to Wal ker’ s argunent that the Commonweal th
was permtted to introduce inadm ssible evidence during the
penalty phase of his trial. Commonwealth’s Exhibits 10, 11, and
12 were placed before the jury pursuant to our truth-in-
sentencing statute which allows the prosecution to introduce
evi dence of a convicted defendant’s prior crimnal record to
assist the jury in determ ning an appropriate sentence.

Exhi bits 10 and 11 each contai ned an indictnment and a fina



j udgnent sentencing Wal ker to a period of inprisonnent. Exhibit
12 consisted of a uniformcitation, docket sheet, and district
court case jacket establishing that Wal ker had pled guilty to
operating a notor vehicle on a suspended |icense. The
Comonweal th’s witness did not read the indictnents to the jury;
however, they were admtted into evidence and the jury had
access to themduring its deliberations.

Wal ker’s trial counsel expressly stated that there was
no objection to the adm ssion of this evidence; neverthel ess,
Wal ker has asked us to review the adm ssion of this evidence
under the pal pable error rule, RCr 10.26. “A palpable error is
one that ‘affects the substantial rights of a party’ and w ||
result in ‘manifest injustice’ if not considered by the

court. . .” Schoenbachler v. Comonweal th, Ky., 95 S.W3d 830,

836 (2003). We have uphel d Wal ker’s conviction on the charge of
burglary in the third degree, a Class D felony carrying a
sentence of one to five years’ inprisonnent. However, the jury
al so found that he was a persistent felony offender in the first
degree and recommended an enhanced sentence of seventeen years’
i mprisonnment. If the jury had access to inproperly admtted

evi dence during the persistent felony offender and sentencing
phase of the trial, Walker’s rights were substantially affected.
Consequently, we will review this argunent under the pal pabl e

error standard.
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Turning first to the indictnents, we note that, in
addition to containing a general description of the offense
charged, each indictnment charged Wal ker with being a first
degree persistent felony offender and |isted predicate felony
of fenses. The judgnent in McCracken Circuit Court indictnent
nunber 79-CR-159 indicates that Wal ker was convicted of burglary
in the first degree and being a second degree persistent felony
of fender and sentenced to ten years’ inprisonnent. In addition,
in 79-CR- 160, WAl ker was only convicted of burglary in third
degree and sentenced to five years’ inprisonnent to run
concurrently with his other sentence. This second indictnent
al so contains the allegation that Wal ker’s co-defendant was a
juvenil e.

Kent ucky Revised Statute (KRS) 532.055(2)(a) provides
that, during the sentencing phase of a felony trial, the
Commonweal th can informthe jury of the defendant’s prior
m sdenmeanor and fel ony convictions and the nature of any
of fenses of which he has previously been convicted. The
Kent ucky Suprene Court has previously ruled that KRS 532. 055
“permts the introduction of prior convictions of the defendant,

not prior charges subsequently dism ssed.” Robinson v.

Commonweal th, Ky., 926 S.W2d 853, 854 (1996). Here, each

unredacted indictnment, which the jury was allowed to view,

i ncluded a charge of being a persistent felony offender in the
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first degree agai nst Wal ker; however, he was never convicted of
this charge in either prior case. The introduction of this

evi dence, we believe, violates the principle enunciated in

Robi nson.

Next, we exam ne the uniformcitation introduced as
part of Commonweal th’s Exhibit 12. It contains a description of
t he factual circunstances which I ed to Wal ker’s car being
st opped on suspicion of driving under the influence. The
arresting officer noted that Wal ker had been drinking, although
he did not charge Wal ker with driving under the influence
because his bl ood al cohol |evel was well| beneath the | ega
limt. Additionally, the citation contained information that
Shel ia Wi taker, Walker’s main alibi wtness in the case at bar,
was a passenger in the car when he was stopped and was drunk
herself. This specific type of evidence presented to the jury
exceeds the limtations set forth in Robinson and therefore,

pursuant to the holding in Hudson v. Commonweal th, Ky., 979

S.W2d 106 (1998), we nust reverse and remand for the tria
court to have a new sentenci ng phase.

For the foregoing reasons, the judgnent of the
McCracken Circuit Court is affirnmed as to Wal ker’s conviction
for burglary in the third degree; however, we reverse and renmand
for a new determ nation of his status as a persistent felony

of fender and sent enci ng phase.
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SCHRCDER, JUDGE, CONCURS
JOHNSON, JUDGE, CONCURS | N RESULT I N PART AND FI LES

SEPARATE OPI NI ON.

JOHNSON, JUDGE, CONCURRI NG IN RESULT: | concur wth
the Majority OQpinion on all issues except Wal ker’s request for a
jury instruction on receiving stolen property. | concur in the

result reached by the Majority on that issue, but I would deny
relief on the grounds that the issue was not properly preserved
for appellate review and that receiving stolen property is not a
| esser-included offense of burglary. Walker certainly was not
entitled to a jury instruction on an offense that was either not
charged or did not constitute a | esser-included offense of a

char ged of f ense.
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