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BEFORE: COMBS, GUI DUG.I, AND SCHRODER, JUDGES.
SCHRODER, JUDGE. This is an appeal from an order denying
appellant’s RCr 11.42 notion alleging ineffective assistance of
counsel at his trial on charges of first-degree trafficking in
cocai ne and persistent felony offender (PFO. Upon review ng
the full record in this case, including the trial and the
evidentiary hearing on the RCr 11.42 notion, we concl ude that
the trial court properly found that appellant’s trial counse

rendered effective assi stance. Hence, we affirm



In late 1995 and early 1996, the Lebanon Police
Departnent enlisted informant Lee Cowherd to nake drug buys from
suspected drug dealers in Lebanon. On January 27, 1996, Lebanon
police officers gave Cowherd $20 and planted a tape-recording
devi ce on Cowherd s person. Cowherd then proceeded to the
apartnment of Linda Cal houn and appel |l ant, Edwi n CGeorge, for the
pur pose of buying cocaine froman individual naned Henry “Mney”
Sanders. According to Cowherd, after entering the apartnent and
asking for “Mney”, CGeorge nade it clear that he could not buy
drugs from “Mney” at his residence. Rather, Cowherd had to buy
the drugs from George. At sone point, Cowherd gave George the
$20 and George thereafter gave Cowherd a piece of crack cocaine.
When Cowherd returned to the vehicle where the police were
wai ti ng, Cowherd gave the officers the crack cocai ne and
reported that George had sold himthe drugs. Thereafter, George
was i ndicted on charges of first-degree trafficking in cocaine
and first-degree PFO

George’s first trial on Septenber 21, 1996, resulted
ina hung jury. At this first trial, George was represented by
attorney Anne Hardy, and the primary evidence agai nst George
consi sted of the audi otape of the drug buy and the testinony of
Lee Cowherd. 1In addition, Ceorge testified in his own defense

at this trial.



At the second trial, the primary witnesses for the
Comonweal th were the two officers who arranged and nonitored
the drug buy, Cowherd, and “Mney” Sanders. The audi ot ape of
the drug buy was al so played during this trial. Anne Hardy
continued to represent George, and CGeorge again took the stand
in his defense during the second trial, although there was
conflicting evidence as to whether this was agai nst the advice
of Hardy. At the second trial, the Conmonwealth called the
st epdaughter of George to give rebuttal testinony regarding
Ceorge’s character. The defense theory of the case, which was
the sane in both trials, was that Cowherd actually purchased the
drugs from “Mney” Sanders, not GCeorge.

At the conclusion of the second trial, the jury found
George guilty of both charged offenses. Following the jury’'s
recommendati on, George was sentenced to ten years’ inprisonnent.
On subsequent direct appeal to this Court, the judgnent of
conviction was affirnmed. Thereafter, George filed an RCr 11.42
notion all eging ineffective assistance of counsel at his second
trial. After a full evidentiary hearing on the matter, which
i ncluded the testinony of George and Hardy, the trial court
deni ed the notion. This appeal foll owed.

CGeorge first argues that the trial court erred in
finding that Hardy's performance at trial was not deficient when

she called George to testify for the defense. To prevail on a
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claimof ineffective assistance of counsel, the defendant nust
show, first, that counsel’s performance was deficient relative
to current professional standards, and, secondly, that but for
counsel s deficient performance, there is a reasonable
I'i kelihood that the outcone would have been different.

Strickland v. Washington, 466 U S. 668, 104 S. C. 2052, 80 L

Ed. 2d 674 (1984). There is a presunption that counsel’s
actions constituted sound trial strategy. Mbore v.

Commonweal th, Ky., 983 S.W2d 479 (1998).

At the evidentiary hearing, George testified that he
did not want to testify in his own behalf and comuni cated this
to Hardy, but that she nevertheless called himas a witness in
the second trial. George maintained that he was unaware he
woul d be called as a witness until he was called to the stand by
Hardy. Conversely, Hardy testified that on nultiple occasions
she strongly advised George not to testify because it would open
the door for George to be attacked on cross-exam nation and
woul d al  ow the Commonweal th to call George’s stepdaughter
Autria Cal houn, as a rebuttal witness. Hardy stated that she
knew Autria Cal houn’s testinony woul d be damagi ng to George’s
case. According to Hardy, despite her warnings agai nst
testifying, on the norning of trial, George informed Hardy that

he was going to testify in his own behalf.



It is undisputed that George’'s testinony at the second
trial was very danmaging to his case because the Conmmonweal th
i npeached George with several inconsistent statenents nmade
during his testinony at the first trial. Furthernore, as
correctly predicted by Hardy, the Commonwealth was thus able to
call Autria Cal houn as a witness to rebut George’s testinony
that he did not sell drugs in Lebanon. Autria testified that
when CGeorge noved in with her nother, unknown peopl e began
show ng up at the apartnent who would stay for a short tine and
then | eave. She testified that she actually w tnessed a drug
deal in which George gave a man sonething in exchange for
personal property she believed to be stolen. Autria stated that
she told George that she did not want him selling drugs out of
t he apartnent because she had a young child living there.

In its order denying the RCr 11.42 notion, the tria
court chose to believe the testinony of Hardy at the evidentiary
hearing, finding that George insisted on testifying at the
second trial against the advice of Hardy. On appeal, George
contends that this finding was clearly erroneous. Wen the
trial court conducts an evidentiary hearing on an RCr 11.42
notion, “the review ng court nust defer to the determ nations of
fact and witness credibility nade by the trial judge.” Sanborn

v. Commonweal th, Ky., 975 S.W2d 905, 909 (1998), cert. deni ed,

526 U.S. 1025, 119 S. C. 1266, 143 L. Ed. 2d 361 (1999).
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CGeorge points to the foll owi ng statenent made by Hardy
to the court prior to calling certain defense w tnesses as
concl usi ve proof that she desired to call George as a w tness:

“l can get English and Cal houn on and then | need to put M.
CGeorge on or it doesn’'t nmake any sense.” In our view, this
statenment is not conclusive proof that Hardy wanted to cal
George as a witness. Hardy testified that George informed her
on the norning of trial that he wanted to testify. English and
Cal houn were called to corroborate George’ s testinony that he
did not have a favorable relationship with Cowherd. It is
entirely possible that Hardy called English and Cal houn because
she knew that George would be testifying and she felt their
testimony woul d bol ster George’s testinony. Once Hardy knew
that George woul d be testifying, she was sinply maki ng the best
case for offering his testinony. Further, in reviewng the

vi deotape of the trial, we note that when Hardy call ed George as
a wWitness, he did not express disappointnent or surprise despite
his claimthat he did not know he would be testifying until
Hardy called himas a witness. The trial court also correctly
recogni zed that there was no reason not to believe Hardy’'s
version of events, and that it is George who now woul d have good
reason to lie and say that he did not want to testify at trial
because, in hindsight, his testinmony was so danmaging. The trial

court on an RCr 11.42 notion has the right to resolve the
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credibility issue against the defendant. MQueen v.

Commonweal th, Ky., 721 S.W2d 694, 698 (1986), cert. denied, 481

U S. 1059, 107 S. C. 2203, 95 L. Ed. 2d 858 (1987).
Accordingly, we cannot say that the trial court’s finding that
CGeorge chose to testify in his own behalf was clearly erroneous.
George next argues that Hardy rendered ineffective
assi stance when she failed to adequately prepare himas a
wi tness for the second trial and was generally unprepared for
the second trial herself. As stated earlier, Hardy obtained a
hung jury for George in the first trial and the defense theory
asserted in the first trial was the sane as in the second trial.
Hardy testified that she discussed the second trial with George
several tinmes and nmet with himonce prior to the second trial.
Adequat e preparation by defense counsel in a crimnal case
includes full consultation with the client, interviews with
prospective wi tnesses, studying the facts and | aw applicable
thereto, and determ ning the defense to be asserted during

trial. Mrgan v. Commonweal th, Ky., 399 S.W2d 725 (1966).

From our review of the second trial, Hardy denonstrated that she
was well prepared for trial and had conducted a thorough

i nvestigation of the facts, |aw and potential w tnesses, as well
as the defenses available to George. There was no indication

t hat she was unprepared for trial



George’s mapj or conplaint was that Hardy failed to
obtain a transcript of the first trial so that he could insure
that his testinony at the second trial was consistent with that
given at the first trial. W do not believe that defense
counsel should have to anticipate that the defendant woul d give
different testinony at a subsequent proceeding. Counsel has a
right to presune that her client would give the sanme truthful
account of facts at a second trial wthout need for reference to
the former trial transcript.

CGeorge al so conplains that Hardy rendered i neffective
assi stance when she failed to refute the damagi ng rebuttal
testinmony of Autria Calhoun. |In particular, George naintains
that Hardy shoul d have attenpted to inpeach Autria s testinony
with Autria s diary which Hardy had available to her at trial.
In reviewing this diary, we see that it contains very little
mat eri al that woul d have been capabl e of inpeaching Autri a.
Wil e there are passages that denonstrate Autria s extrene
di sl i ke of George, Hardy brought out this fact on cross-
exam nation of Autria w thout having to offer the diary as
evi dence. Fromour review of the diary, the magjority of
i nformati on contai ned therein would have proven even nore
damagi ng to George’'s case. There are references to George
selling drugs out of their apartnent, to his and Linda Cal houn's

use of cocaine, and to the fact that George had beaten Autria
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and her sister. While Autria did state her intention to

bl ackmail George with informati on she had regarding his selling
drugs, there was nevertheless no indication in the diary that
she was |ying about this fact. Thus, we deem Hardy’s deci sion
to not offer the diary as evidence to have been prudent.

George additionally contends that Hardy's perfornmance
was deficient when she failed to call CGeorge as a witness to
rebut the damaging testinony of Autria. Hardy testified at the
evidentiary hearing that she did not want to call CGeorge as a
wWtness to rebut Autria’s testinony because she felt that
George’s earlier testinony had al ready done enough danmage to his
case and she was concerned that he m ght do further harm
Deci sions regarding whether to call certain w tnesses are
generally left to counsel’s judgnent and will not be second-

guessed by hindsight. Foley v. Comonweal th, Ky., 17 S.W3d 878

(2000), cert. denied, 531 U S. 1055, 121 S. C. 663, 148 L. Ed.

2d 565 (2000). Under the circunstances, we believe Hardy's
concerns about Ceorge again testifying were well founded.
Furthernore, as noted above, Hardy did attenpt to inpeach Autria
by establishing her disdain for George. However, this |ine of
guestioning sinply pronpted Autria to testify to why she did not
i ke George, which was not hel pful to George’'s case. As noted
by Hardy, she ultimately could not attack Autria’ s testinony

unl ess she coul d prove her accusations agai nst George were
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untrue. |If CGeorge had attenpted to deny these accusations in
rebuttal to Autria's testinony, it would have appeared self-
serving at best and provided little benefit to his case.

George’ s next assignment of error is that Hardy
rendered i neffective assistance when she failed to effectively
i npeach the testinony of Lee Cowherd and “Mney” Sanders. From
our review of the trial, Hardy s cross-exam nation of both
Cowherd and Sanders was vi gorous and aggressive and, thus, did
not constitute ineffective assistance.

In cross-exam ning Cowherd, Hardy elicited the fact
t hat Cowherd was using drugs at the tinme he was acting as an
informant for police. She further attenpted to establish that
Cowherd had not known George very |long and did not have a
favorable relationship with him facts which woul d contradict
CGeorge’s willingness to sell drugs to him Finally, Hardy
i npeached Cowherd with a prior inconsistent statenment fromthe
grand jury proceedings indicating that Cowherd knew George from
the penitentiary.

I n cross-exam ning Sanders, Hardy established that he
was being offered a deal by prosecutors on a cocai ne trafficking
charge he was facing at the tine of George’'s trial. Sanders
admtted that he was going to receive a five-year sentence and a
di smi ssal of a PFO in exchange for his testinony agai nst George.

Hardy al so brought out a discrepancy in Sanders’ testinony and
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t he audi otape of the drug buy which tended to show that it was
Sanders who sold the cocaine to Cowherd and not CGeorge. Hardy
brought out other discrepancies in Sanders’ testinony regarding
when and how the drug transaction occurred which tended to

di scredit Sanders’ testinony.

George al so conplains that Hardy did not call his then
wi fe Linda Cal houn as a witness. George contends that she would
have testified that Cowherd had asked Sanders for cocai ne and
that George had told Cowherd he could not buy drugs in his
house. Hardy testified at the hearing that she had subpoenaed
Cal houn, but that she was gone by the tinme she would have call ed
her as a witness. Hardy stated that this fact coupled with the
fact that Cal houn had not been cooperative with Hardy during her
i nvestigation of the case was a strong indication that her
testimony might not be favorable to George’'s case. Hardy was
concerned that if Linda Cal houn had to choose between her
daughter, Autria, and George, she m ght choose Autria and not be
a supportive wtness for George. Again, we nust defer to the
reasoned judgnment of trial counsel. W would note, however,
that even if Linda Cal houn had been called as a witness and had
given the favorabl e testinony advanced by George, the jury would
i kely have seen it as biased since she was married to CGeorge at
the tine. Hence, it would have been of little help to George’s

case.
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CGeorge’s final argunment is that Hardy' s performance at
trial was deficient in her handling of the audi otape of the drug
buy and the transcript thereof utilized by the Comonweal th. At
the second trial, when the Commonweal th pl ayed t he audi ot ape for
the jury, it simultaneously distributed to the jury copies of a
transcript of the audiotape it had prepared. Hardy objected to
the transcript on grounds that nanmes (the identities of those
speaking at certain tinmes) were assigned to the different voices
on the tape. |In the transcript offered by the Commonweal th at
the first trial, no nanmes were assigned to the voices on the
tape except that of the informant, Cowherd. The court all owed
the nodified transcript to be used by the jury only while
listening to the tape, but did not allow the transcript to be
admtted into evidence for purposes of jury deliberations.

George argues that Hardy shoul d have objected to use
of the transcript on the grounds set forth in Gordon v.

Commonweal th, Ky., 916 S.W2d 176 (1995) and shoul d have had a

voi ce expert analysis done of the audiotape. In Gordon, an

i nformant was allowed by the | ower court to give his
interpretation of what was said on the audiotape of the drug
buy. Qur Suprenme Court held that allowing the informant to
interpret what was said on the tape was in error, although the
informant could testify to what was said fromhis recollection

of the conversati on. Id. at 180. The Court reasoned, “It is
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for the jury to deternine as best it can what is revealed in the
tape recording without enbellishnent or interpretation by a
wtness.” |d.

The audi otape in the instant case was confusing at
best. There was a great deal of background noi se (nusic,
| aughi ng, and chatter) because a party was taking place in the
apartnent at the tine. |In addition, nmuch of what was said was
sl ang, capable of nore than one interpretation, or just plain
unintelligible. George concedes in his brief that the trial was
a “credibility contest” and that the audi otape “certainly was
far fromconclusive by itself.” Even with the transcript
proffered by the Cormonweal th, it was far froma snoking gun
relative to George’s guilt. In her cross-exam nation of the
Wi t nesses, Hardy brought out the fact that the | anguage on the
tape could just as easily be construed to prove that “Mney”
Sanders sol d Cowherd the cocaine instead of George. In fact,
there was certain | anguage on the tape (and attri buted to George
in the transcript) where George is heard telling Cowherd “not in
nmy house”, which was hel pful to George’s case. Accordingly, we
cannot say that Hardy's failure to challenge the Conmonweal th’s
transcript of the audi otape constituted ineffective assistance
of counsel. Even if Hardy had succeeded in getting the court to
not allow the Comonweal th’s transcript to be used pursuant to

Gordon, we cannot say that the outcone would have been any

- 13-



di fferent since the audi otape and the Conmonweal th’s transcript
t hereof were not that harnful to George’ s case.

As to the voice expert analysis urged by George, Hardy
testified that from her experience in past cases, voice expert
analysis carried little weight with juries and that was why she
chose not to pursue such a tactic. Hardy felt that it was the
direct testinony of the witnesses in these cases that the juries
found nost persuasive. Again, we will defer to the sound
strategic judgnent of counsel, especially in light of the
i nnocuousness of the audi otape and transcri pt thereof.

For the reasons stated above, the order of the Marion

Circuit Court denying RCr 11.42 relief is affirned.
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