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EMBERTON, CHI EF JUDGE. Two questions are advanced in this appeal
froman opinion of the Wrkers’ Conpensation Board: (1) whether
the Adm nistrative Law Judge erred in failing to conclude that

t he Decenber 12, 1996, anmendments to KRS' 342. 125 are renedial,

thus falling under the retroactive application criteria set out

! Kentucky Revised Statutes.



i n Peabody Coal Conpany v. Gossett;? and (2) whether substanti al

evi dence supported the finding of a change in the claimant’s
occupational disability. W affirm

Wiile in the enploy of appellant, Dingo Coal, on
Cctober 12, 1979, appellee Tolliver sustained a work-rel ated
injury that resulted in an award of benefits for an occupationa
disability of fifteen percent. Tolliver’'s Decenber 11, 2000,
notion to reopen that claimresulted in an increased award of
benefits for total occupational disability. D ngo appeal ed that
decision to the Board, which affirned the increased award in a
t hor ough and wel | -reasoned opi ni on.

The enpl oyer’s primary argunent in this appeal centers
upon its contention that the ALJ erred in refusing to apply the
1996 anmendnents to Tolliver’s claim Application of the 1996
amendments woul d have required Tolliver to show a change in
di sability by objective nedical evidence, rendering it nore
difficult for himto succeed upon reopening. However, we are
convi nced that when the purpose of the reopening statute is
considered in |light of appellant’s argunents, it is clear that
the 1996 version of the statute cannot legitinately be applied
in resolving Tolliver’s notion.

As the Board correctly notes, proceedings to reopen

focus on the establishnment of a change in condition. In

2 Ky., 819 S.W2d 33 (1991).



St anbaugh v. Cedar Creek M ning Conpany,® the court observed that

the authority for reopening an otherwise final claimis
predi cated upon conpliance with statutorily prescribed
conditions. Therefore, in exam ning the question of the
appropriate version of KRS 342.125 to be applied, we necessarily
commence our discussion with the general rule that the law in
effect on the date of the injury is controlling.* Furthernore,
KRS 446.080(3) directs that “[n]o statute shall be construed to
be retroactive, unless expressly so declared.” Thus, because
the legislature did not specifically declare that the 1996
amendnments relating to the grounds for reopening set out in KRS
342.125(1) were to be given retroactive effect, they could not
be applied to Tolliver’s notion unless it can be determ ned that
statutory nodification was “renedial” in nature.®

Al t hough Dingo argues that it would be patently
i nconsi stent under Gossett to allow Tolliver the benefit of the
1987 anendnents to KRS 342.125 and to deny the enpl oyer the
benefit of the 1996 changes, we cannot agree. There is a clear
distinction to be drawn between the purpose of the 1996

amendnents to that statute and the 1987 anendnents. In

® Ky., 488 S.W2d 681 (1972).
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See Maggard v. International Harvester, Co., Ky., 508 S.w2d 777 (1974).

> See Cossett, supra, and Thornsbury v. Aero Energy, Ky., 908 S.w2d 109
(1995).




explaining its rationale for holding the 1987 anendnents to be
remedi al and entitled to retroactive effect, the Gossett court
enphasi zed that the purpose underlying the 1987 changes was an
effort to bring the standards for reopening in line with the
standards utilized in original awards. |In other words, they
were intended to correct inperfections in the prior |aw by
enacting a procedure which would nore effectively acconplish the
purpose of existing legislation.® The same cannot be said of the
1996 anendnents which were part of a general overhaul of the
benefits systemcreated by sweeping |l egislation. They sinply do
not fit into the Gossett analysis. W, therefore, find no error
in the Board' s conclusion that the 1996 anmendnents are not
entitled to retroactive application and thus the ALJ applied the
proper criteria in considering Tolliver’s notion.

As to Dingo’s contention that the evidence before the
ALJ does not support his finding of increased occupational
disability, we are in conplete accord with the Board’s
di scussi on of the substance of the evidence before the ALJ and
his authority in determ ning the weight, credibility, substance,
and inferences to be drawn therefrom’ At the very least, the

evidence in this case is conflicting and thus, we, |ike the

6 See Zielinski Construction Company v. Burden, Ky., 62 S.W3d 14, 15 (2001).

" Paramount Foods, Inc. v. Burkhardt, Ky., 695 S.W2d 418 (1985).
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Board, nust defer to the ALJ's assessment.® In sum our review
of this record convinces us that the Board s opinion is not
patently unreasonable nor flagrantly inplausible, nor is there
any indication that the decision will result in a gross

i njustice.®

The opinion of the Wrkers Conpensation Board is

af firmed.
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