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PAI SLEY, JUDGE. This is an appeal froma judgnent entered by
the Menifee Circuit Court follow ng a bifurcated bench trial in
whi ch the court found that appellants Cathy Rogers and Beverly
Bar kl ey breached their obligation to appellee Phillip Lawson
under the terns of a |l and sale contract. Appellants argue on

appeal that the trial court erred by finding that Lawson was



capabl e of providing marketable title, and that it erred inits
cal cul ations of damages. Finding no error, we affirm

Appel I ants were unable to obtain the financing that
was necessary to purchase approxi mately 100 acres of rea
property in Menifee County. Lawson, a real estate agent, agreed
to purchase the property hinmself and sell it to appellants. The
parties then entered into a | and sale contract which provided
t hat appell ants woul d pay $4, 000 down plus $498.92 per nonth for
72 nonths at 16% interest per annum Thereafter, appellants
t ook possession of the property and inproved it by building a
cabin and graveling the sole access road.

After a few years, appellants obtai ned approval for a
bank | oan so that they could pay Lawson the remai ni ng sum due
under the contract. Before the closing date, however,
appel lants received a witten notice fromthe adjoining
| andowners, appell ees Barry and Nancy Lyons, which stated that a
recent survey indicated that appellants’ cabin and road were
| ocated on the Lyonses’ property. The Lyonses requested that
appel l ants renove the structures imedi ately. Appellants
i nformed Lawson, who was unable to resolve the problemby a
desi gnated date. Appellants ceased maki ng paynents under the
contract at that time, but Lawson continued to communicate with
themin an effort to resolve the problem Meanwhile, the

Lyonses tore down appellants’ cabin, renoved sone trees, and



bl ocked appellant’s access to the property. Appellants then
sought rei nbursenent from Lawson of all sunms paid under the
contract plus anmounts expended on the inprovenents to the
property. Lawson responded by asking that appellants join him
in an action to quiet title against the Lyonses, but appellants
declined to participate and agai n requested rei nbursenent.
Lawson then filed suit against appellants and the Lyonses,
seeking an order directing that the property be sold due to
appel lants’ failure to make the required paynents. Lawson’s
conpl ai nt al so sought damages fromthe Lyonses for trespass and
destruction of property.

Appel I ants count ercl ai ned agai nst Lawson asserting
that they were ready, willing, and able to pay the bal ance due
under the contract, but that Lawson breached the contract by
failing to convey good title as allegedly required under the
contract’s terns. Appellants al so cross-clai ned agai nst the
Lyonses for interfering with their use and enjoynent of the
property and destruction of property. Finally, the Lyonses
countercl ai med agai nst both appellants and Lawson in an effort
to quiet title.

The proceedings were bifurcated into the separate
i ssues of the boundary dispute and damages. Wth regard to the
boundary dispute, the trial court found in favor of Lawson after

determi ning that his survey was nore accurate than that of the
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Lyonses. The trial court therefore concluded that Lawson had
not breached the |land sale contract by his alleged inability to
convey good title, with the result that appellants were
accountable to Lawson for the wi thheld paynents. On the issue
of damages, the court ordered appellants to pay Lawson
$18, 122. 41, representing the amount due under the contract, plus
$9, 906. 92 for accrued interest. The court then ordered the
property to be sold to cover these damages. The court further
ordered the Lyonses to pay any deficiency appellants owed to
Lawson after the sale was conpleted plus $1250.00 as
conpensation for destroying appellants’ road and cabin. In
addition, the Lyonses were ordered to pay Lawson’s attorneys’
fees and survey costs and to rei nburse Lawson for certain
i nterest expenses he incurred. The court denied appellants’
notions to alter, vacate, or anmend the judgnent, for additiona
findings of fact, and for a newtrial. This appeal followed.
First, appellants contend that the trial court erred
by determ ning that appellants breached the | and contract, based
solely upon its conclusion that the Lyonses’ claimof ownership
was Wi thout nmerit. They also claimthat the court erred by
refusing to make additional findings of fact regarding the
al l eged breach. Mre specifically, they assert that a breach
occurred because, although the contract allowed themto pay the

bal ance due under the contract at any tine, and although Lawson
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was then required to convey a good and sufficient warranty deed,
free and clear of all liens and encunbrances, he was unable to
do so when appellants were ready, willing, and able to pay. W
di sagr ee.

As an initial matter, we note that according to A & A

Mechanical, Inc. v. Thermal Equi pnent Sales, Inc., Ky. App., 998

S.W2d 505, 509 (1999), “[t]he trial court’s conclusions of |aw,
including its interpretation of the witten contract, are
subj ect to independent appellate determnation.” After
reviewi ng the record, we are not persuaded by appellants’
contention that a neritless claimby a third party renders an
otherwise valid title legally unmarketable. According to 77 Am

Jur. 2d Vendor and Purchaser 8163 (1997) at 233-234,

[a] conveyance or encunbrance executed by
one who has no interest in the property
whi ch the vendor in a contract for the sale
of land has agreed to convey, and who is a
stranger to the chain of title, does not
constitute a cloud upon, or affect the

mar ketability of, the vendor’s title. Nor
does the recording of a notice of a claim
hostile to the record title render such
title defective, unless the person giving
the notice is or beconmes connected to the
title. Titles cannot be encunbered or
rendered defective by assertions of third
persons, and a litigation between third
persons is no nore than any ot her
assertion[.]

Mor eover, al though appellants were required to give Lawson an

opportunity to correct the title problemw thin a reasonabl e



time, they instead refused Lawson’s request to join in a |awsuit
to quiet title, and they stopped nmaki ng paynents on the

contract. See Chester A Hicks Builder & Developer Inc., v.

Caple, Ky. App., 473 S.W2d 126, 128 (1971). dearly,
appel l ants were required to continue perform ng under the terns
of the contract even if they were not necessarily required to
join in Lawson’s proposed action to quiet title. It follows,
therefore, that the trial court correctly determ ned that

resol ution of the boundary di spute established that Lawson’s
title was marketable, and that as a matter of |aw appellants
breached the | and contract by failing to make the paynents that
were due. G ven these conclusions, we cannot agree with
appel l ants’ contention that the court’s findings of fact were

i nsufficient.

Next, appellants argue that the trial court erred by
awar di ng damages whi ch were inappropriate under Kentucky |aw and
which resulted in an unjust enrichnment to Lawson. W disagree.

The trial court awarded Lawson the suns due under the
contract, including interest calculated at the contractual rate
agreed upon by the parties. The property thereafter was ordered

sold. As stated in Sebastian v. Floyd, Ky., 585 S.W2d 381, 383

(1979), “[t]he nodern trend is for courts to treat |and sale
contracts as anal ogous to conventional nortgages, thus requiring

a seller to seek a judicial sale of the property upon the
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buyer’s default.” |In addition, the court ordered the Lyonses to
pay any deficiency that appellants owed to Lawson foll ow ng the
judicial sale of the property and to pay appellants an
addi ti onal $1250. 00, which was the approxi mate anount that
appel | ants expended on the inprovenents that they had nmade to
the property. Further, appellants’ argunent that Lawson has
been unjustly enriched by the damages award is without nerit as
the interest that the court ordered appellants to pay Lawson
arose out of their contractual obligation to him whereas the
court ordered the Lyonses to rei nburse Lawson the anmount of
interest that he paid to the lending institution that financed
hi s purchase of the subject property.

Finally, we are not persuaded that the trial court
abused its discretion by failing to award appellants attorney’s
fees or punitive damages. As noted by the court, appellants
were not entitled to reinbursenent for attorney’s fees regarding
the quiet title action since they declined to participate as
plaintiffs therein. Mreover, given the trial court’s
determi nation that appellants breached the contract, they
certainly are not entitled to recover attorney’s fees from
Lawson regardi ng the breach of contract issue. As noted in CSX

Transportation, Inc., v. First National Bank of G ayson, Ky.

App., 14 S.W3d 563 (1999), “[a]s a general rule, in the absence

of contractual or statutory liability, attorney's fees are not
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recoverable as an item of damages.” CSX Transportation, 14

S.W3d at 569 (citation omtted). Further, we cannot say that
the trial court abused its discretion by denying appellants’
request for punitive damages, as they did not produce clear and
convi nci ng evidence that the Lyonses acted toward themwth
oppression, fraud, or malice. KRS 411.184(2).

The judgnent of the Menifee Grcuit Court is affirned.
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