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JOHNSON, JUDGE: Derric Giggs has appealed fromthe final

j udgnment and sentence entered by the Rowan Circuit Court on
March 15, 2002, which convicted himof inpersonating a public
servant.! Having concluded that Giggs received a fundanental ly
fair trial, and that any error on the part of the trial court

was harm ess, we affirm

! Kentucky Revised Statutes (KRS) 519. 050.



Giggs was fornerly enployed as a youth program worker
at the Jefferson County Youth Center? in Louisville, Kentucky.
Giggs was termnated in Septenber of 1999, am dst all egations
of sexual inpropriety concerning his relationship with T.J., a
female inmate.® Giggs vehemently denied the allegations and he
subsequently hired an attorney to represent himin the matter.
On Cctober 11, 1999, Giggs’'s attorney, Gerry Ellis, held a
press conference in Louisville,* at which tine she produced a
letter fromT.J., which purportedly exonerated Giggs of any
wr ongdoi ng. °

Prior to the press conference, Cheryl Caudill, a
superi ntendent at the Mdrehead Center, discovered that an
i ndi vidual identifying hinself as an investigator with the
Jefferson County Crinmes Against Children Unit had visited T.J.
at the Morehead Center on Septenber 22, 1999. According to the
visitor identification log, the investigator |listed his name as

Randy Barnett and he signed in at 5:00 p.m However, when

2 The center is a juvenile detention facility.
3 T.J. was 17-years old at the tinme.

4 There is sonme discrepancy in the record concerning the date on which the
press conference was held. After a thorough review of the record, we are
convinced that the press conference took place on Cctober 11, 1999

°> The letter was sent to Ellis’s law office in Louisville. The return address
was |isted as 495 Forest H Il Dr, Mrehead, Kentucky 40351. That address
corresponds with the Morehead Youth Devel opnent Center, a facility used to
house fenal es between the ages of 13-18 that have been adjudicated of a
public offense. The |letter was postnmarked Septenber 23, 1999. T.J. was
transferred to the Morehead Center in July of 1999



Caudill called the Crinmes Against Children Unit and asked to
speak with Randy Barnett, she was infornmed that he was not
enpl oyed by the Crines Against Children Unit. Shortly
thereafter, one of the residents, J.B., infornmed Caudill that
Giggs had recently visited T.J. at the Mrehead Center.
Caudi || confronted T.J. with this information and directed her
to turn over any itens in her possession concerning Giggs, at
which tinme T.J. provided Caudill with a letter which she
initially clainmed was given to her by Randy Barnett, on behalf
of Giggs. T.J. later admtted to Caudill that Giggs delivered
the letter in person on Septenber 22, 1999.

On Cctober 11, 1999, Caudill received a phone cal
fromDonald Stites, the facilities director at the Jefferson
County Center, concerning the press conference held by Ellis.
Stites wanted to know if T.J. had sent any letters to Ellis from
t he Morehead Center. Upon checking the mail |og, Caudil
di scovered that T.J. had not mailed a letter to Ellis. Shortly
thereafter, Caudill filed a report wwth the Internal Affairs
Unit of the Kentucky State Police Departnent. An ensuing
investigation led the authorities to conclude that Giggs had
infiltrated the Morehead Center on Septenber 22, 1999, in order

to gain access to T.J.



On Decenber 17, 1999, Griggs was indicted by a Rowan
County grand jury for inpersonating a peace officer.® In
particular, the indictnent alleged that on Septenber 22, 1999,
Giggs “pretended to be an officer with the Jefferson County
Crimes Against Children Unit, with the intent to i nduce another
to submt to [his] pretended official authority[.]” Giggs
wai ved formal arraignnment and entered a plea of not guilty,
after which his case proceeded to trial.

Giggs's first trial resulted in a mstrial due to a
hung jury. Prior to the beginning of his second trial, &Giggs's
attorney, Ellis, filed a notion to wwthdraw fromthe case due to
a potential conflict of interest with her client.’” The trial
court granted the notion to withdraw and ordered Giggs to
obtain new counsel. Shortly thereafter, Sadi qua More entered
an appearance on Giggs’'s behalf. The case was subsequently set
for a jury trial on February 11, 2002.%

T.J. testified on behalf of the Commonwealth at trial.

T.J. explained that she cane to know G'iggs when she was an

® KRS 519. 055.

" Specifically, Ellis stated that “certain information and matters [had] cone
up that potentially put [her] in direct conflict with [Giggs s] interest,
[namely] the possibility of being called as a witness for the Cormonweal th
and/or [CGriggs].”

8 The Commonweal th issued several subpoenas for witnesses to testify onits
behal f at trial. |In particular, the Cormonweal th issued subpoenas for Ellis,
and Teddy Gordon, an attorney who shared office space with Ellis. Giggs
subsequently filed a nmotion to quash the subpoenas issued for Ellis and
Gordon, which was deni ed on February 4, 2002.
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inmate at the Jefferson County Center. T.J. further explained
that she was transferred to the Morehead Center in July of 1999.
T.J. testified that soneone fromthe Crinmes Against Children
Unit interviewed her at the Mrehead Center, and that the
i ndividual identified hinself as “Randy [ ] sonething[.]” Wen
asked if she knew the individual as Randy, T.J. responded that
she did not. Wen asked if she knew the identity of the
individual, T.J. attenpted to exercise her Fifth Arendnent ri ght
agai nst self-incrimnation. At this point, the trial court
instructed the jury to exit the courtroom after which the
foll owi ng colloquy took place at the bench:

The Court: Now, [T.J.], you have previously

testified in this matter, back in Decenber

of 2000, and at that tine, you were under

oath, and you testified, and you have been
subpoenaed and call[ed] to testify as a

wi tness today. | do not know of any
crim nal proceedi ngs pendi ng agai nst you, or
the like. You are asking -- being asked to

recall the events of sonetine in Septenber
of 1999, and at this tine, I amgoing to
direct you to answer the questions that are
asked of counsel -- both counsel, when they
ask questions, to the best of your ability,
and -- because | know of no reason that you
can take the Fifth Amendnent. | don’t know
of any self-incrimnation here under the

ci rcunstances, so it’s going to be my order
that you testify, or you suffer the
penalties of being in contenpt of this
Court. Do you understand ne?

M. Goodwi n:° Judge, could | briefly nake a
statenment here?

® M chael Goodwi n assisted Mbore with Griggs’s defense.
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The Court: Very briefly -- there’s not much
to say.

M. CGoodwin: Well, | think there is,
because she does have grounds for
incrimnation, which is, if she gives any

i nconsi stent testinony from her |ast
testinmony that is clearly indictable and she
can be charged with perjury.

The Court: And she can al so be cross
examined with regard to that, but at that
point intinme, | amgoing to direct her to
testify to the best of her ability, and I am
not going to allow her to take the Fifth,

period -- okay? The matter is settled.
Bring the jury back in. |f you do not
testify, ma’am then | will find you in

contenpt of Court, and deal with you
accordingly.

[T.J.]: Can they bring charges against ne
t hough, if -- for nme allow ng soneone who's
not supposed to be conme [sic] to the
institution to conme?

The Court: That is not anything that I
think that you are subject to any crimna
charges for. And if that is what your
concern is, then that is not a basis for
taking the Fifth, clearly.

M. Goodwi n: Your Honor, is there a public
def ender or soneone that could be appointed
to represent her, that she could just speak
to briefly, to see if there is sone grounds.

The Court: No -- Let’s nove on. I want to
get this trial over with today.

T.J. subsequently testified that Giggs, not Randy Barnett,

visited her at the Morehead Center on Septenber 22, 1999. T.J.
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testified that she did in fact wite the letter addressed to
Ellis, however, she explained that she did not mail the letter.
T.J. stated that she gave the letter to Giggs. The

Commonweal th’s Attorney then proceeded to have T.J. read the
letter out loud while on the witness stand.'® T.J. further
testified that Giggs brought her a letter on Septenber 22,

1999, in which he made suggestions concerning the content of the
letter he wanted her to wite to Ellis. Both letters were
admtted into evidence.

On cross-exam nation, T.J. stated that she initially
told Caudill that Giggs had not been to see her at the Mrehead
Center. T.J. further stated that she did not tell Caudill or
the police that Giggs had visited her until she was i nforned
that she woul d be charged with perjury and that she woul d not
get out on probation® unless she identified Giggs as the man

who visited her on Septenmber 22, 1999, 2

0 1n sum the letter suggested that T.J. and Giggs had never engaged in any
ki nd of sexual relationship.

' T7.J. pled guilty to arned robbery on July 21, 2000. T.J.’s case was
pending trial when the events concerning Giggs transpired. T.J. ended up
receiving five years’ probation on the arned robbery charge. Her probation
was revoked sonetinme thereafter and she is currently inprisoned at the
Kentucky Correctional Institute for Wonen in Pewee Vall ey.

2 1'n sum the follow ng colloquy took place between T.J. and defense counsel
during cross-examn nation:

Ms. Moore: So you didn’t tell them anything, until
they started threatening you?

T.J.: Yes.



Caudill also testified on behalf of the Commonweal t h.
Caudill testified that T.J. told her that Giggs had visited her
on Septenber 22, 1999. Caudill also noted that a fermale inmate
had i nforned her that Giggs had visited T.J. at the Mrehead
Center. Caudill further testified that the mail |og indicated
that T.J. had not sent a letter to Ellis fromthe Mrehead
Center. Caudill explained that all mail leaving the facility is
screened and initialed by a nmenber of her staff. When presented
with a photocopy of the envel ope that contained the letter Ellis
received at her office in Louisville, Caudill noted that T.J.
coul d not have sent the letter fromthe Mrehead Center because
her name was not |listed on the face of the envel ope. Caudil
further noted that during the tine frame in which Giggs was
all eged to have visited T.J., she was restricted fromreceiving

any visitors other than inmediate fam |y nenbers. On cross-

Ms. Moore: And you didn't tell them anything unti
they said you weren't going to get out on probation?

T.J.: Yes.
Ms. Moore: | nean, they are |ooking at not probating
your case -- so, you mght have had to do

T.J.: Ten years.
Ms. Moore: And so, you testified?
T.J.: Yes.

Ms. Moore: And they told you that -- they threatened
you before?

T.J.: Uh-huh.



exam nation, Caudill testified that T.J. initially told her that
Randy Barnett fromthe Jefferson County Crines Agai nst Children
Unit had visited her on Septenber 22, 1999.

Lewi s Rose, a treatnent coordinator at the Morehead
Center, also testified on behalf of the Commonweal th. Rose
testified that he was the adm nistrative officer on duty on
Sept enber 22, 1999. Rose stated that at approxi mately 5:00
p.m, on Septenber 22, 1999, an individual entered the Mrehead
Center and identified hinself as an investigator with the Crines
Against Children Unit. Rose testified that the individua
informed himthat he needed to obtain a statement fromT.J.
concerning an ongoi ng investigation. Rose stated the he
directed the individual to sign his nane on the visitor
identification log, after which he escorted himto a nearby
of fice where he was provided with an opportunity to interview
T.J. Rose explained that after talking with T.J., the
i ndividual left her alone in the office for several m nutes.
Rose testified that the individual informed himthat he asked
T.J. to provide a witten statenent. Rose stated that after
T.J. finished witing, the individual took the statenent, placed
it in his briefcase, and left the building.'® Rose testified
that the individual identified hinself as Randy Barnett and that

he signed his nane as Randy Barnett on the visitor

13 Rose acknow edged that he did not actually see the individual |eave the
bui | di ng.



identification log. Rose identified Giggs as the individua
that visited T.J. on the evening of Septenber 22, 1999.

Randy Barnett and J.B. also testified at Giggs’'s
trial. Barnett testified that he is currently enployed as a
juvenil e services officer and that he has never been enpl oyed by
the Crinmes Against Children Unit. Barnett further stated that
he did not visit T.J. at the Mdrrehead Center on Septenber 22,
1999. J.B. testified that she was an inmate at the Morehead
Center in Septenber of 1999 and that she renenbers seeing Giggs
at the Morehead Center sonetinme in Septenber of 1999. J.B.
stated that she knew Giggs fromthe Jefferson County Center

As previously nmentioned, the Comobnweal th al so
subpoenaed Ellis, Giggs's forner attorney, to testify onits
behal f. During direct-exam nation, the Conmonweal th asked Ellis
to identify a pair of tickets to Conedy Caravan, a club in
Louisville. Ellis identified the tickets and explained that she
received the tickets in an envel ope from Teddy Gordon, an
attorney w th whom she shared office space.'* Ellis further
testified that she was unable to use the tickets and that she
offered themto Giggs. Ellis explained that she left the

tickets at her office for Giggs to pick up.'® The Commonweal th

Y Ellis actually testified that she “practice[s] law with Gordon, however,
the record indicates that Ellis nerely shared office space with him

15 The date listed on the tickets was Septenber 22, 1999, and under the
headi ng “Group” the name A J. Preschool was |isted.
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t hen proceeded to question Ellis concerning her preparation for
Giggs's first trial, at which tine defense counsel objected,
arguing that any information concerning Ellis’s preparation for
Giggs's first trial was protected by the attorney-client
privilege and the work product doctrine. The trial court
overrul ed the objection and all owed the Commonweal th to continue
this line of questioning. Ellis subsequently testified that
Griggs had brought to her office in preparation for his first
trial what he clainmed were the tickets she had offered himto
the Conmedy Caravan that he clainmed he had received from Gordon.
The Commonweal th al so subpoenaed Gordon to testify on
its behalf.'® Gordon testified on direct exanination that he
shares office space wwth Ellis and that he is her |andlord.
CGordon was al so asked to identify the tickets. Gordon expl ai ned
that he testified on Giggs’s behalf at his first trial and that
he recogni zed the tickets fromthe first trial. Gordon further
expl ained that he previously testified that Giggs cane to his
of fice between 4:30 p.m and 5:00 p.m on Septenber 22, 1999, at
which time he provided himwth the tickets. GCordon stated that
he presunmed that he gave Giggs the tickets on Septenber 22,
1999, because that was the date |listed on the tickets. Gordon

further stated that he received the tickets fromhis wi fe, who

16 Shortly before Gordon took the witness stand, Giggs objected to any
testinony elicited from Gordon that was protected by the attorney-client
privilege or the work product doctrine.
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is a teacher at A J. Preschool. GCordon testified that he has
since learned that the A.J. Preschool event was held on Cctober
4, 1999, and not Septenber 22, 1999. Cordon further testified
that he now believes that he gave the tickets to Giggs on
Cctober 4, 1999, as opposed to Septenber 22, 1999. Gordon
expl ai ned that he is positive that he gave the tickets away on
the date the event was schedul ed. Gordon testified that after
Giggs's first trial, he asked Giggs to provide sone
handwiting sanples.!” Gordon stated that Griggs came to his
office and voluntarily provided himw th several handwiting
sanples. The Commonweal th asked Gordon to identify a report
prepared by Paul Kraner, a handwiting expert hired by Gordon,
along with a sheet containing the handwiting sanples provided
by Giggs. Gordon identified the handwiting sanples as the
ones that Giggs had provided at his office. 1In closing, Gordon
testified that he has never represented Giggs.

Thomas Sobel, the owner of Conedy Caravan, al so
testified on behalf of the Commonweal th. Sobel expl ained that
his club sold several tickets as a fund-raising event for A J.
Preschool in 1999. Wen asked to identify the tickets that
Giggs had presented to Ellis in preparation of his first trial,

Sobel opined that the tickets were fraudulent. |In particular,

17 When asked why he was interested in obtaining handwiting sanples from
Griggs, Cordon indicated that he was concerned about his reputation as a
result of the testinony that he had given at Giggs's first trial.
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Sobel explained that the tickets were printed on the wong paper
stock and that the A.J. Preschool event was held on Cctober 4,
1999, not Septenber 22, 1999. Sobel explained that Kentucky
Fried Chicken was the only group at his club on Septenber 22,
1999. Sobel further explained that the type face and spacing on
the tickets were different than the tickets he distributes.

Sobel also stated that all advance purchase tickets are
collected at the door and that a patron would not be able to

| eave the club with an advance purchase ticket. In closing, the
Commonweal th noved to have two tickets provided by Sobe

admtted into evidence; one fromthe Septenber 22, 1999, event
that |isted Kentucky Fried Chicken under the heading “G oup”

and one fromthe Cctober 4, 1999, event that |isted A J.
Preschool. The tickets were admtted into evidence w thout

obj ecti on.

Paul Kramer also testified on behalf of the
Commonweal th. After qualifying Kraner as an expert, the
Commonweal th presented himwith the visitor identification |og
fromthe Mrehead Center for Septenber 22, 1999, the Conedy
Caravan tickets, and the handwiting sanples attached to his
report. Kramer testified that Gordon had provided himwth
copi es of these docunments in January of 2001, and that he was
famliar with their contents. The Commonweal th then asked

Kramer if he had fornmed any concl usi ons or opi nions concerning
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the various handwiting exenplars. Giggs’'s attorney objected
to this line of questioning, arguing that Kraner’s proposed
testinony anmounted to speculation. The trial court overrul ed

t he objection and Kramer testified that, in his opinion, the
handwiting sanples that Giggs provided at Gordon’s office were
“very deliberately witten,” and that he “could feel the

i ndentations very strongly at the bottom of the paper.” Kraner
expl ained that witing hard is normally “an attenpt to

di sguise,” on the part of the witer. |In response to a question
posed by Giggs’s attorney on cross-exanm nation, Kraner stated
that at one point he informed Gordon that “it was very obvi ous
that [ ] M. Giggs continued to disguise his normal witing
habits,” and that this led himto believe that “[Giggs was]
either guilty, or . . . nervous about giving his specinen
handwiting.”

After the Commonweal th rested its case, G&iggs noved
for a directed verdict of acquittal. Giggs contended that the
Commonweal th had failed to introduce any evi dence suggesting
t hat he had inpersonated an officer with the authority to make
arrest, as required by KRS 519.055.® The trial court denied

Giggs’'s notion for a directed verdict of acquittal.

18 KRS 519. 055 provides, in relevant part, as follows:
(1) A person is guilty of inpersonating a peace

officer if he pretends to be a peace officer, or to
represent a | aw enforcenent agency or act with the
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El ai ne Arnstrong and Lamar Jenkins testified on behalf
of &Giggs. Arnstrong stated that she spoke with Giggs at about
5:00 p.m, on Septenber 22, 1999, at Royal Arns Apartnents in
Louisville, where he resides. Arnstrong explained that she is
the property manager at Royal Arns. On cross-exam nation,
however, Arnstrong conceded that she was not sure if she spoke
with Giggs on Septenber 22, 1999. Jenkins testified that he
al so spoke with Griggs at his apartnment conplex at about 5:00
p.m, on Septenber 22, 1999.'° Giggs did not testify.? After
resting his case, Giggs again noved for a directed verdict of

acquittal, which was denied. The trial court did, however,

authority or approval of |aw enforcenment agency, wth
intent to induce another to submit to the pretended
official authority or otherwise to act in reliance
upon the pretense to his prejudice.

(3) As used in this section, the phrase “peace
of ficer” neans a peace officer as defined in KRS
446. 010.

Pursuant to KRS 446.010(24), peace officer “includes sheriffs, constables,
coroners, jailers, netropolitan and urban-county governnent correctiona

of ficers, marshals, policenmen, and other persons with simlar authority to
nmake arrests[.]”

19 Jenkins and Griggs are fraternity brothers.
20 several other witnesses also testified at Giggs's trial, however, we have

l[imted our summary of the testinony to the issues relevant to the argunents
rai sed by Giggs on appeal.
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agree to instruct the jury on the | esser offense of
i mpersonating a public servant.?!

The jury found Giggs guilty of inpersonating a public
servant and recommended a jail sentence of 12 nonths and a
$500. 00 fine.? On March 15, 2002, the trial court sentenced
Giggs to 12 nonths in the county jail, which was probated for
two years. At the insistence of Giggs’'s attorney, the tria
court stayed the order of probation pursuant to RCr?® 12.76(4).%
The trial court, however, required Giggs to post a $1, 000.00

bond.?® As a condition of the bond, the trial court stated that

21 | npersonating a public servant is a Cass A msdeneanor, whereas
i npersonating a peace offence is a Cass D felony. KRS 519.050(1) provides,
in relevant part, as foll ows:

A person is guilty of inpersonating a public
servant, other than a peace officer, if he pretends
to be a public servant, other than a peace officer
or to represent a public agency, other than a | aw
enf orcenent agency, or act with the authority or
approval of a public agency, other than a | aw
enf orcenent agency, with intent to induce another to
submit to such pretended official authority or
otherwise to act in reliance upon that pretense to
hi s prejudice

22 The jury recommended that Griggs’s entire sentence be probated.

2 Kentucky Rules of Crininal Procedure.

24 ROr 12.76(4) provides that “[a]n order placing the defendant on probation
shall be stayed if an appeal is taken.” Giggs's attorney inforned the court
at the sentencing hearing that an appeal would be fil ed.

% &iggs had previously posted a $1,000.00 bond as a condition of his rel ease
following the indictment and arrest warrant that was issued on Decenber 17

1999. The trial court stated that Griggs was required to remain on the
$1, 000. 00 bond that he previously posted.
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Giggs was required to “call into probation and parole, once a

month, to check in[,]”?®

pendi ng the outcone of his appeal.
Giggs nmakes the followng clains on appeal: (1) the
trial court abused its discretion by conpelling T.J. to bear
W t ness against him thereby depriving himof his constitutiona
right to a fair trial, as guaranteed by the Sixth and Fourteenth
Amendnments of the United States Constitution, and Sections 2 and
11 of the Kentucky Constitution; (2) the testinony provided by
the Commonweal th’s handwiting expert, Kranmer, was
“scientifically unreliable” and therefore inadm ssible; (3) his
due process rights were violated when the trial court permtted
Kramer to testify that he was guilty; (4) the trial court abused
its discretion by permtting his forner attorneys to testify
against him (5) the trial court erred by failing to grant his
notion for a directed verdict as to the charge of inpersonating
a peace officer; (6) “the trial court subverted RCr 12.76(4) by
stayi ng probation while sinultaneously inposing the conditions
of probation as a condition of bail on appeal”; and (7) his
convi ction should be reversed as a result of “cunul ative error.”
T.J.”s testinony did not render Giggs’s tria
fundamental ly unfair. First and forenost, T.J.'s sole concern

about testifying was that she m ght be subject to future

26 The trial court also stated that Giggs was required to abstain from
conmitting any other offenses.
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prosecution for allowing Giggs to enter the Mirehead Center.

As the former Court of Appeals stated in Young v. Knight:?’

[ T] he danger of self-incrimnation to be
apprehended nust be real and substanti al

for the | aw does not permt a wtness
arbitrarily to hide behind an inmagi nary or
unappreci abl e danger or risk. OQherw se, it
woul d be within the power of a witness by a
col orable pretense of self-incrimnation, or
by a subterfuge, to avoid giving cul pabl e
i nformati on concerni ng ot her persons
[citation omtted].

We conclude that T.J.'s fear of future prosecution concerning

her testinony at Giggs’'s second trial was so “renote as to have

n 28

rendered t he danger imagi nary or unappreciabl e, especially in

[ight of the fact that she testified on behalf of the

° Moreover, we are not

Commonweal th at Giggs’s first trial.?
presented with a situation in which a governnent w tnesses has

refused, on grounds of self-incrimnation, to answer questions

27 Ky., 329 S.W2d 195, 201 (1959).

28 Conmonweal th v. Gettys, Ky.App., 610 S.W2d 899, 901 (1980).

2 &iggs argues that T.J. had a “real and appreci abl e apprehension” of future
prosecution for perjury if she changed her testinony fromher first trial and
failed to identify Giggs as the person who visited her on Septenber 22

1999. This argunent is flawed, however, as T.J. never clained that she was
afraid of giving perjured testinmony at Giggs's trial. Ganted, Giggs's
attorney suggested as nuch at trial, however, the privilege against self-
incrimnation enbodied in the Fifth Arendnent is a personal one. “It is
axiomatic that a defendant may not claimanother’s privil ege against self-
incrimnation.” United States v. Passman, 465 F. Supp 736, 742-43 (WD. La
1979). See also United States v. Robi nson- Munoz, 961 F.2d 300, 303 (1st Cir.
1992); United States v. Agajanian, 852 F.2d 56, 58 (2nd Cir. 1988); and
United States v. Fredericks, 586 F.2d 470, 480-81 (5th Cr. 1978). That is
to say, Giggs |lacks standing to raise this argunment on appeal. Cf., United
States v. Merkt, 764 F.2d 266, 274-75 (5th GCir. 1985). “A defendant may
assert [his] own fifth amendnent right to a fair trial as a valid objection
to the introduction of statements extracted from a non-defendant by coercion
or other inquisitional tactics” [citations omtted].
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posed by the defense on cross-exanm nation.*® Quite the contrary,
T.J. was subject to cross-exanm nation and her notivation for
testifying was clearly called into question by defense counsel.
Thus, we cannot conclude that Giggs's right to confront the

W t nesses presented against himwas violated. Sinply put,
Giggs has failed to establish that T.J.’s testinony deprived
himof his right to a fair trial.

Griggs next argues that the testinony provided by the
Commonweal th’ s handwiting expert, Kraner, was “scientifically
unreliable” and therefore inadm ssible. W reject this
argunment. “[H andwiting analysis [has] |ong been recogni zed by
the courts as [a] sound nethod[ ] for meking reliable
identifications.”3 Kraner testified that he was enpl oyed as an
“exam ner of questioned docunents,” and that he had
approximately 35 years of experience in this field. Kraner
further testified that he has perforned over 400 exam nati ons.
Consequently, we cannot conclude that the trial court abused its
di scretion by permtting Kramer to testify on direct exam nation
that, in his opinion, the handwiting sanples provided to him
were “very deliberately witten,” and that witing hard is

normal ly “an attenpt to disguise” on the part of witer.

0 Cf., Conmbs v. Conmonwealth, Ky., 74 S.W3d 738, 742-44 (2002).

31 United States v. Crisp, 324 F.3d 261, 266 (4th Cir. 2003).
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Griggs further argues that the trial court erred by
permtting Kramer to testify that he was guilty. This argunent
| acks nmerit as the testinony of which Giggs conplains canme in
the formof a responsive answer to a question posed by the
def ense during cross-exan nation.3 “One who asks questions
whi ch call for an answer has wai ved any objection to the answer

if it is responsive.”®

Regardl ess, Giggs never objected to any
of the responses elicited from Kraner on cross-exam nati on.
Thus, he has failed to preserve this issue for appellate
revi ew. 3

Giggs further argues that the trial court abused its
di scretion by permtting his forner attorneys to testify against
him G&Giggs maintains that the testinony elicited fromEllis
and Gordon at trial violated the attorney-client privilege. W

di sagree. “The attorney-client privilege [ ] is not a broad

rul e of law which interposes a blanket ban on the testinony of

32 As previously discussed, Kranmer testified on cross-exanination that at one
point he infornmed Gordon that “it was very obvious that [ | M. Giggs
continued to disguise his normal witing habits,” and that this led himto
believe that “[Giggs was] either guilty, or . . . nervous about giving his
speci men handwiting.”

3% Hodge v. Conmonwealth, Ky., 17 S.W3d 824, 845 (2000) (quoting MIIs v.
Commonweal th, Ky., 996 S.W2d 473, 485 (1999). See also Robert G Lawson,
The Kentucky Evi dence Law Handbook § 1.10, at 3 (3d ed. 1993 & Supp. 2002).

3 ROr 9.22. See also Burdell v. Commonweal th, Ky., 990 S.W2d 628, 634
(1999). Giggs does not contend that the adm ssion of Kranmer’s' testinony
amounted to pal pable error.
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n 35

an attorney. The privilege protects only those disclosures

necessary to obtain |l egal advice which m ght not have been nade

absent the privilege[.] "3

Moreover, the privilege is waived if
t he holder of the privilege voluntarily discloses or consents to
di scl osure of any significant part of the matter or
conmuni cat i on. 3’

As previously discussed, Ellis identified a pair of
Comedy Caravan tickets at trial and she testified that Giggs
presented her with the tickets in preparation for his first
trial and that he informed her that he had received the tickets
fromGordon. W reject Giggs’'s contention that this
comuni cation was privileged. According to the record, Giggs
testified at his first trial that he provided Ellis with the
tickets and that he obtained them from Gordon. As Professor
Lawson notes in his treatise on Kentucky Evidence Law, “[a]
client who discloses confidential conmunications to persons

outside the lawer-client relationship (or authorizes counsel to

do the sanme) loses the protection of the privilege” [footnote

% United States v. Pipkins, 528 F.2d 559, 562 (5th Cir. 1976). See also
United States v. Weger, 709 F.2d 1151, 1154 (7th Cr. 1983).

3 Lexington Public Library v. dark, Ky., 90 S.W3d 53, 60 (2002) (quoting
Fisher v. United States, 425 U. S. 391, 403, 96 S.C. 1569, 48 L.Ed.2d 39,
1577 (1976)).

37 See In re Kidder Peabody Securities Litigation, 168 F.R D. 459, 468
(S'D.N.Y. 1996).
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omtted].3%® As for Gordon’s testinony, Giggs has failed to
denonstrate that an attorney-client relationship existed between
hi msel f and Gordon. *°

Giggs next argues that the trial court erred by
failing to grant his notion for a directed verdict of acquittal
as to the charge of inpersonating a peace officer. Wile we are
inclined to agree with Giggs that the trial court erroneously
instructed the jury that he could be found guilty of

% we need not resol ve that

i mpersonating a peace officer,?
guestion as &iggs has failed to establish that a substantia

possibility exists that the result woul d have been any different
had the instruction not been given.* The evidence presented at

trial was nore than sufficient to induce a reasonable juror to

bel i eve beyond a reasonabl e doubt that Giggs was guilty of the

3 Lawson, supra § 5.10 at 248. See also Cark, supra at 61.

% &iggs contends that he believed Gordon was Ellis’s “representative.”
VWiile this belief certainly seems plausible, Giggs has failed to point to
any evidence in the record supporting his contention. |In fact, the record
i ndi cates that Gordon nerely shared office space with Ellis and that he was
her landlord. Mreover, CGordon testified that he has never represented
Giggs. Wthout nore, we sinply cannot conclude that an attorney-client

rel ati onship existed between Giggs and Gordon

40 Pursuant to KRS 446.010(24), peace officer “includes sheriffs, constables,
coroners, jailers, nmetropolitan and urban-county governnent correctiona

of ficers, marshals, policemen, and other persons with simlar authority to
make arrests[.]” A beit inartfully drafted, KRS 446.010(24) seens to inply
that unless an individual falls into one of the enunerated categories, he
nust posses the authority to make arrests before he will be considered a
“peace officer” under the statute. The Commobnwealth failed to introduce any
evidence at trial indicating that an investigator with the Cri nes Agai nst
Children Unit has the authority to make arrests.

41 See Rogers v. Commonweal th, Ky., 60 S.W3d 555, 559 (2001). See also RCr
9. 24.
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| esser offense of inpersonating a public servant. “An

i nstruction, even though unauthorized, upon the highest degree
of an offense is not a cause for reversal of a judgnent where
the conviction is for a |l esser offense on which the evidence

warranted an instruction.”?

Al t hough Griggs contends the jury’s
verdi ct was a product of conprise, he points to nothing in the
record sufficient to justify such a conclusion. Consequently,
we conclude that the instruction on inpersonating a peace
officer, even if erroneously given, anounted to no nore than
harm ess error. To hold otherwi se would be to reach a
concl usi on based on nothing nore than judicial speculation.
Griggs further contends that the trial court
“subverted RCr 12.76(4) by staying probation while
si mul t aneously inposing the conditions of probation as a
condition of bail on appeal.” This argunment is utterly devoid
of merit. Pursuant to RCr 4.54(1), “[u]pon the conviction of a
def endant, bail nay be increased, decreased, revoked, or
nodi fied by the trial court . . . and control over bail shal

remain with the trial court throughout any appeal.” Sinply put,

the trial court was well within its discretion to order Giggs

42 Hensley v. Commonweal th, Ky., 474 S.W2d 888, 889 (1971). See also Mason
v. Commonweal th, Ky., 463 S.W2d 930, 932 (1971); and WIIls v. Comobnweal th,
Ky., 502 S.W2d 60, 62 (1973). See generally, MIton Roberts, J.D.,

Annot ation, Mdern Status of Law Regarding Cure of Error, in Instruction as
to One Ofense, by Conviction of Hi gher or Lesser Ofense, 15 A L.R 4th 118,
part 111, 88 21-36, pp 164-200 (1982).
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to post bond and to inpose certain conditions in that bond
pendi ng his appeal to this Court.

Finally, Giggs asserts that his conviction should be
reversed as a result of “cunulative error.” Qur review of the
entire case reveals that Giggs received a fundanentally fair
trial, and that there is no cunul ative effect of error that
woul d mandat e reversal . *

Based on the foregoing, the judgnment of conviction and
sentence entered by the Rowan Crcuit Court on March 15, 2002,
is affirmed.

PAlI SLEY, JUDGE, CONCURS.

DYCHE, JUDGE, CONCURS | N RESULT ONLY.

BRI EFS AND ORAL ARGUMENT FOR BRI EF FOR APPELLEE:
APPELLANT:
Al bert B. Chandler 11
Chri stopher N. Lasch Att orney GCeneral
Loui sville, Kentucky
Dennis W Shepherd
Assi stant Attorney Ceneral
Frankfort, Kentucky

ORAL ARGUMENT FOR APPELLEE:
Dennis W Shepherd

Assi stant Attorney General
Frankfort, Kentucky

43 See, e.g., Sholler v. Commonwealth, Ky., 969 S.wW2d 706, 712 (1998).
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