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COVBS, JUDGE. Robert Gray appeals a judgnment of the Jefferson
Crcuit Court convicting himof trafficking in a controlled
substance in the first degree and of being a persistent felony
of fender in the second degree. He is currently serving a
sentence of ten (10) years in the penitentiary. After our
review of the record, we affirm

In the early hours of June 17, 2001, several officers

of the Louisville Police Departnment began a sweep of the Park



Hi |1 nei ghborhood, a high-crime, governnental housing project.
According to police testinony, the appellant, while bicycling
t hrough the area, was observed to attenpt to avoid uniforned
of ficers who were patrolling on foot. Sergeant Chris Gay
i ndi cated that Gray appeared startled when he noticed Gay
approaching him However, Gay conplied when he was asked to
stop. According to Gay, Gay disnmounted the bi ke, dropped it to
t he ground, and appeared ready to flee.

Havi ng approached from another direction, Oficer
Lanont Dunn asked Gray why he was running fromthe officer.
According to Dunn, Gay indicated that there m ght be
out standing warrants against him Gay was then detained, and
after sone investigation, he was taken into custody. Sergeant
Gay testified that near Gray’'s bi ke, he then observed part of a
brown paper sack contai ning many individual |l y-w apped pi eces of
what he believed to be crack cocaine. Oficers Gay and Dunn
gave inconsistent testinony with respect to whether the paper
sack had di sl odged from under the bicycle seat or frominside
its handl ebars. Gay denied that the crack cocai ne bel onged to
hi m

G ay was indicted and began preparing for trial.
Arguing that officers |acked an articul abl e, reasonabl e
suspicion to justify the initial stop, Gay filed a notion to

suppress the drug evidence. The trial court did not rule



i medi ately after the suppression hearing, but it did grant
Grayss request to be permtted to submt a witten nenorandumin
support of his position. However, before that hearing ended,
the trial court reviewed the testinony al oud and i ndi cated that
it was not inclined to grant the notion to suppress.

| medi ately prior to trial, the trial court denied Gray's notion
to suppress the drug evidence, and the Comonweal th presented
its case. Following its deliberation, the jury convicted G ay
of trafficking and of being a persistent felony offender.

On appeal, Gay asserts five clains of error: (1) the
trial court should have suppressed the drug evidence because the
officerss initial stop violated state and federal protections
agai nst unreasonabl e searches and sei zures; (2) the trial court
shoul d not have permtted the introduction of seventeen
i ndi vi dual | y-w apped pi eces of crack cocai ne because the
Commonweal th failed properly to authenticate or to identify the
itenms as crack cocaine; (3) the trial court should not have
admtted the testinony of a police officer as an expert in
illegal narcotics; (4) the trial court should have granted
Gray’s notion for a directed verdict; and (5) the trial court
shoul d not have assessed court costs against him After
carefully considering each of Gay=s argunents, we are not

persuaded that he is entitled to a newtrial.



RCr! 9.78 provides the procedure for conducting
suppression hearings as well as setting the standard of
appel l ate review of the determ nation of the trial court. In
their review, appellate courts utilize a two-part analysis to
inquire as to: (1) whether the findings of fact nade by the
trial court are supported by substantial evidence and (2) if so,
whet her the trial court applied the appropriate | egal analysis.

Adcock v. Commonweal th, Ky., 967 S.W2d 6, 8 (1998). Alf

supported by substantial evidence the factual findings of the
trial court shall be conclusive.i RCr 9.78. 1In this case, the
appel lant did not testify or introduce any evidence that
contradicted the testinony of Sergeant Gay and O ficer Dunn as
to the events leading to the stop. Wile the trial court did

not set forth specific findings of fact, the evidence introduced
by the Conmonweal th was uncontroverted. Therefore, we nust

2

assume that those were the facts upon which it based its order.

Thus, our task is to decide Awhether the rule of law applied to

1 Kentucky Rules of Crimnal Procedure.
2In his reply brief, Gay argues that the trial court failed to nake findings
of fact as required by the provisions of RCR 9.78. Crinmnal Rule 9.78
provides that at the end of a suppression hearing the trial court Ashall enter
into the record findings resolving the essential issues of fact raised by the
noti on or objection and necessary to support the ruling.@ The ruling issued
by the trial judge in this case does not conply with this requirenent.

However, a renmand is not required since the only evidence presented with
respect to the facts surrounding the stop was the uncontroverted testinony of
the police officers. The trial judge was required to accept the
uncontroverted facts provided by the Conmonweal th, and those facts

constituted substantial evidence supporting the trial judgess decision. Since
the trial judge:s decision is supported by uncontradicted facts, a renmand for
findings of fact is unnecessary.



the established facts is or is not violated.@ Adcock, supra, at

8 (quoting Onelas v. United States, 517 U S. 690, 697, 116

S.Ct. 1657, 1662, 134 L.Ed.2d 911 (1996)).

Gray argues that the actions of Sergeant Gay on June
17, 2002, anmounted to an unl awful seizure since he did not have
a reasonable, articulable suspicion to justify an investigatory
stop. W agree that Gray was indeed subjected to an
i nvestigatory stop and that he was Aseized@ in the constitutional

sense. Terry v. Chio, 392 U S 1, 88 S.Ct. 1868, 20 L.Ed.2d

889 (1968); United States v. Mendenhall, 446 U.S. 544, 553, 100

S.C. 1870, 1876, 64 L.Ed.2d 497 (1980). However, we do not
agree that the investigatory stop was unreasonabl e under the
Fourth Amendnent of the United States Constitution or Section 10
of the Kentucky Constitution.

Police officers may conduct a Terry stop if they have
a reasonable, articulable suspicion that crimnal activity is

afoot. Terry, supra at 21, 88 S.Ct. at 1880; Baker v.

Commonweal th, Ky., 5 S.W3d. 142, 145 (1999). The existence of

a reasonabl e suspicion is determ ned by exam ning the totality

of the circunstances. Terry, supra at 20-23, 88 S.Ct. at 1878-

81, Stewart v. Commonweal th, Ky. App., 44 S.W3d 376, 380

(2000). This standard is considerably | ess demandi ng than the

grounds required for probable cause. United States v. Sokol ow,

490 U.S. 1, 7, 1009 S.Ct. 1581, 1585, 104 L.Ed.2d 1 (1989);
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Stewart, supra at 381l. Law enforcenent officers are entitled to

rely upon their specialized training and famliarity with the
custons of the drug culture in evaluating the circunstances.

See United States v. Arvizu, 534 U S. 266,122 S.C. 744, 151

L. Ed. 2d 740 (2002).

Gray asserts that Sergeant Gay:zs brief observations of
himwere insufficient to create a reasonable, articul able
suspicion to justify an investigatory stop. W disagree. A
series of uncontradicted facts was available to Sergeant Gay on
the day in question: nanely, that G ay was bicycling (a conmon
node of transportation anmong drug couriers) through a high-crine
area during the very early hours; that he appeared to change his
direction of travel several tines in an effort to evade or avoid
police officers; and that when he was stopped, his body notion
suggested that he mght flee. Fromthese circunstances, we
conclude that there was a specific, rational reason to believe
that crim nal conduct may have occurred or was occurring at the
time Gay was stopped. Since Sergeant Gay was sufficiently
justified in initiating the Terry stop, the trial court
correctly concluded that the evidence obtained at the scene had
not been obtained as the result of an unlawful seizure and that
it was, therefore, adm ssible. W cannot agree that the court’s
ruling violated the established rule of law. Thus, Gray is not

entitled to a newtrial on this basis.



Gray next argues that the trial court erred by
admtting the individually packaged pieces of crack cocaine into
evi dence. W disagree. Gary Boley, a Kentucky State Police
Laboratory chem st, testified that he received seventeen pieces
of an unknown substance for testing -- each individually
wr apped. The material weighed 2.63 grans. Bol ey conducted
three separate tests of sanples randomy taken fromfive, six,
or perhaps seven of the individually wapped pieces. The tests
confirmed each sanple as crack cocai ne.

Since only a portion of the material was tested, G ay
contends that the introduction of all of the evidence purporting
to be crack cocaine deprived himof a fair trial. He argues
that the jury could not have concl uded beyond a reasonabl e doubt
that the remaining untested material (sonme ten or twelve bags)
was crack cocai ne. Consequently, he maintains that the jury
could not have convicted himof the nore serious offense of
trafficking (as opposed to possession) of a controlled
subst ance.

Where the wei ght of a suspected controll ed substance
is critical to the determ nation of whether the crine to be
charged is trafficking or the | esser-included of fense of
possession of a smaller anmount, issues related to the neans of
sanpling and to the precise anmount of material submtted and

tested in the | aboratory are highly relevant. However, where
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the determ nation of whether one is guilty of trafficking or
possessi on hinges | ess upon the specific weight of the
control |l ed substance and nore upon such factors as how t he
mat erial is packaged, the wei ght becones |ess rel evant.

Bol ey anal yzed a sanple of nmaterial taken from each of
five, six, or even seven of the individually wapped packages
submtted to the | aboratory. The tested sanples indicated that
the all packages contained crack cocaine. Gay does not dispute
this result. Because the renaining packages of material were
not tested and renmained “unidentified,” it is arguable that the
trial court may have erred by admitting theminto evidence.?3
However, even though we note the potential of this error, we
hold that it was harm ess under the circunstances of this case.

An error is considered harm ess or nonprejudicial when
-- upon review of the whole case -- there is not a Asubstanti al
possibility that the result woul d have been any different( had

the error not occurred. Comonwealth v. MIlntosh, Ky., 646

S.W2d 43, 45 (1983). The quantity of the recovered crack
cocaine (as determ ned by the tested sanples derived fromfive
to seven of the individual bags) was sufficient to support G ay:s

conviction for trafficking. Additionally, the manner of

3The Commonweal th relies on our hol di ng in Taylor v. Commonweal th, Ky.
App., 984 S.W2d 482 (1998), where we ruled that not all suspected marijuana
plants had to be tested. However, we find that reliance to be m splaced due
to the vast difference in the conposition of a marijuana plant as opposed to
a less easily identifiable substance suspected to be crack cocai ne.




packagi ng of those tested bags al so indicated that the cocaine

was i ntended for sale rather than for personal use. See Dawson

v. Commonweal th, Ky., 756 S.W2d 935 (1988). 1In light of the

evi dence against him there was not a substantial possibility
that Gray woul d have been acquitted of trafficking even if the
untested material had been excluded from evi dence.

Consequently, the trial court=s ruling to permt the introduction
of all seventeen of the bags does not constitute reversible
error. Gay cannot receive a newtrial on this basis.

Next, Gray contends that the trial court erred by
permtting a police officer to offer expert testinony pertaining
to narcotics and custonms of the drug culture. W disagree.

Over defense objections, Louisville Police Detective
M ke Hal bleib testified at trial that Louisville-area drug
deal ers package crack cocaine for sale by separately w apping
each rock in the corner of a plastic sandwi ch bag. He indicated
that crack cocai ne consuners general ly possess only one to three
Arocks@ and that they carry paraphernalia. He stated that the
2.63 grans of cocaine seized from Gay could be expected to
deliver fifteen Ausesi and that crack cocai ne users often visited
the Park H Il nei ghborhood in order to purchase cocai ne.

The standard for adm tting expert opinion evidence was

announced by the Kentucky Supreme Court in Stringer v.

Commonweal th, Ky., 956 S.W2d 883 (1997), cert. denied 523 U. S.
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1052, 118 S. Ct. 1374, 140 L.Ed.2d 522 (1998). Expert testinony
is adm ssible when: (1) the witness is qualified to render an
opi nion on the subject matter; (2) the subject matter satisfies
the requirenents of KRE* 702; and (3) the subject matter
satisfies the test of relevance set forth in KRE 401 -- subject
to the bal ancing of probativeness against unfair prejudice as
requi red by KRE 403. |d.

In evaluating whether the expert is qualified to offer
an opinion, the trial judge nust determne if an expert has

"adequat e" qualifications. Lawson, The Kentucky Evi dence Law

Handbook, " 6.15 (3d ed.). The decision as to the qualifications
of an expert lies within the discretion of the trial judge.

Ford v. Commonweal th, Ky., 665 S.W2d 304, (1983).

At the tinme of trial, Detective Halbleib had ten years
of experience with the Louisville Police Departnment -— seven of
whi ch were spent in narcotics. Halbleib had worked on naj or
narcotics cases in the Metro Narcotics Unit for three years. He
had attended nunerous training classes and was famliar with
crack cocaine, its value, howit is handled, howit is ingested,
and how it is generally packaged for resale. He was al so
famliar wwth the quantity of crack cocai ne normally purchased
for personal use as opposed to a quantity customarily possessed

for resale. He was a certified police instructor specializing

4 Kentucky Rul es of Evidence.
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in the area of narcotics. In view of his education, training,
and experience, the trial court did not err by concluding that
Detective Halbleib was qualified to offer his expert opinion in
this case

When faced with a proffer of expert testinony under
KRE 702, the trial judge is also required to determ ne "whet her
the expert is proposing to testify as to: (1) scientific,
techni cal or other specialized know edge that (2) will assist
the trier of fact to understand or determne a fact in issue.”

Goodyear Tire and Rubber Co. v. Thonpson, Ky., 11 S.W3d 575,

578 (internal quotation marks omtted), quoting Daubert v.

Merrell Dow Pharmaceuticals, Inc., 509 U S. 579, 592, 113 S. Ct.

2786, 2796, 125 L.Ed.2d 469, 482 (1993). The trial court is
required to assess whether the proffered testinony is both
relevant and reliable. I1d. This assessnent does not require a
trial court to hold a hearing on the adm ssibility of the

expert's testinony. Comonwealth v. Christie, Ky., S. W 3d

(Render ed Decenber 19, 2002), citing day v. Ford

Motor Co., 215 F.3d 663 (6th Gr. 2000), cert. denied, 531 U S.

1044, 121 S. Ct. 644, 148 L.Ed.2d 549 (2000).

In this case, the court did conduct a Daubert hearing.
It did not err by concluding that the proposed testinony was
both rel evant and reliable under KRE 702. It was firnly

denonstrated that Detective Hal bl eib had acquired specialized
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know edge -- know edge that was helpful to the jury in
determ ni ng whet her Gray possessed the crack cocai ne for
personal use or for resale. The trial court did not err by
determ ning that the evidence was admi ssi bl e under KRE 702.
KRE 403 provides that rel evant evi dence may be
excluded if its probative value is substantially outweighed by
t he danger of unfair prejudice. Considering the weight and
nature of the evidence against Gay, the trial court did not err
by concl uding that the probative value of Detective Halbleib's
testi nony was not substantially outweighed by the danger of
undue prejudice to the defense. Having analyzed the opinion

evi dence under the criteria of Stringer, supra, we conclude that

the trial court did not abuse its discretion and that it did not
err by permtting the expert opinion testinony. A newtria
cannot be ordered on this ground. °

Next, Gray contends that the evidence agai nst hi mwas
insufficient to support his conviction and that, therefore, the
court erred by denying his notions for a directed verdict.
Because the case involved conflicting police testinony, he

argues that the jury's verdict was clearly unreasonable. W

di sagr ee.

W al so reject Gray's argunent that the testinmony shoul d have been
excl uded since the Cormonweal th failed adequately to disclose the detective
as a potential witness. The record refutes this allegation.
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When ruling on a notion for a directed verdict, a
trial court nmust draw all fair and reasonabl e i nferences from

the evidence in favor of the Commonwealth. Comonwealth v.

Benham Ky., 816 S.W2d 186 (1991). |If the evidence is
sufficient to induce a reasonable juror to believe beyond a
reasonabl e doubt that the defendant is guilty, a directed
verdi ct should not be given. Id. Questions as to credibility
and the weight to be given to the evidence presented are
reserved to the jury. |d.

There was sufficient evidence presented in this case
to justify the court’s decision to submt the case to the jury,
and it was not clearly unreasonable for the jury to find Gay
guilty of the charged offenses. Thus, Gray was not entitled to
a directed verdict.

Finally, we address Gray's argunent that the tria
court erred by assessing court costs agai nst himbecause he was
indigent. Gay argues that his attorney's decision to forego
collection of a fee in this matter renders the inposition of
courts costs unlawful. W can find no support for Gay's
position. Consequently, the trial court's exercise of its
di scretion in assessing costs against Gray shall not be
di sturbed.

The judgnent of the Jefferson GCrcuit Court is

affirned.
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ALL CONCUR.
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