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BEFORE: JOHNSON, KNOPF, AND McANULTY, JUDGES.

McANULTY, JUDGE: Craig Bigsby (Bigsby) appeals froman order of
the Fayette Circuit Court revoking his mandatory three year
condi tional discharge under Kentucky Revised Statutes (KRS)
532.060. Bigsby argues that the trial court did not have
sufficient grounds to revoke his discharge when the court based
its decision primarily on Bigsby' s failure to sign the contract

to enter the sex offender treatnent class. Because we concl ude



that the trial court did not abuse its discretion in revoking
Bi gsby’ s conditional discharge, we affirm

In Septenber of 1999, the Fayette County G and Jury
returned an indictnment against Bigsby charging himw th
seventeen felony sex offenses toward two girls, L.P. and her
sister, RP. Because R P. was incapable of testifying at the
Oct ober 23, 2000, trial, the Commonweal th noved to sever eight
counts of the indictnment, which notion the trial court granted.
Thereafter, the trial court held a jury trial on the remaining
nine counts relating to L.P. A jury acquitted Bigsby on al
counts.

As to R P., on Septenber 14, 2001, Bigsby ultimtely

entered an Alford plea, see North Carolina v. Alford, 400 U S

25, 91 S. C. 160, 27 L. Ed. 2d 162 (1970), to one count of
crimnal attenpt to rape in the third degree; one count of rape
in the third degree; two counts of crimnal attenpt to sodony in
the third degree; and four counts of crimnal attenpt to sexua
abuse in the first degree. On Novenber 9, 2001, the trial court
sentenced Bi gsby to one-year inprisonnment on the third degree
rape count and twel ve nonths on the remaining counts to run
concurrently wth the one-year sentence.

At that point, Bigsby had served a total of 477 days
in custody; therefore, he had al ready served his sentence.

However, because Bi gsby pleaded guilty to a sexual offense, his
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sentence al so included an additional three-year period of
condi ti onal discharge as nmandated by KRS 532. 060. Accordingly,
t he court inposed a nunber of conditions upon Bigsby including
regi stration as a sexual offender and entry and conpletion of a
sex offender treatment class. In addition to these court-

i nposed conditions, the D vision of Probation and Parole
required Bigsby to obtain and maintain full-tinme, verifiable
enpl oynent .

On February 5, 2002, the Commonwealth filed a notion
to revoke Bigsby’'s conditional discharge on the grounds that
Bigsby failed to find verifiable full-tine enploynent; failed to
regi ster his correct address with probation and parole; and
failed to sign a contract for the sex offender treatnent
program A revocation hearing was held on February 20, 2002.
The primary witness for the Commonweal th was Lisa Howard,

Bi gsby’ s probation and parole officer. In addition, KimWirner,
a chef at a local restaurant, testified on Bigsby s behalf
regardi ng Bi gsby’s enploynent; and John Bal dri dge, an

i nvestigator for Fayette County Legal Aid, testified regarding
his verification of Bigsby' s address.

Li sa Howard (Howard) testified that she was a state
probati on and parole officer specifically assigned to parol ees
who were convicted sex of fenders. Although the court did not

order Bigsby to naintain full-tinme enploynment, it was one of the
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standard conditions of supervision inposed by probation and
parol e of which Howard advi sed Bi gsby at the outset of his
condi tional discharge. Bigsby inforned Howard that he had

enpl oynent at a local restaurant called the Racquet C ub;
however, Bi gsby was never able to provide a check stub as proof
that he was indeed enployed. At sone point, Howard was able to
confirm through speaking with the Racquet C ub’s nanager that

Bi gsby worked part-tinme on an as-needed basis. Howard inforned
Bi gsby that he needed to obtain full-tinme enpl oynent.
Eventual |y, on January 10, 2002, Bigsby provided Howard with a
list of three different places where he had applied for full-

ti me enpl oynent.

Howard further testified on the issue of Bigsby's
living address. Specifically, the court ordered Bigsbhy to
register with probation and parole, which neant that he was to
provide themwith his address. Initially, Bigsby inforned
Howard that he lived with his nother. Wen Howard went to that
address to visit Bigsby, she spoke with the apartnent manager
and i nformed the manager that Bigsby was a sex offender. Upon
| earning this, the manager informed the fam |y that Bi gsby could
no longer reside there. Bigsby then noved in with a friend on
West High Street (the High Street address) and provided this new

address to Howard. However, when the state police attenpted to



verify this address by sending a letter to the H gh Street
address, the letter cane back as undeliverable.

Howard foll owed up with Bigsby on his address, and he
i nformed her that he would go to the post office to straighten
out the problem Thereafter, Howard conducted two hone visits
to the H gh Street address and never found Bi gsby, or anyone
el se, at hone.

On cross-exam nation, Howard adm tted that her visits
were random and that it was possible that Bigsby was actually
living at the address he provided. However, in the two nonths
t hat Bi gsby had been under Howard' s supervision, she had never
been inside an apartnent or house where Bigsby was |living. Wen
guestioned further about Howard' s efforts to verify Bigsby's
address, Howard adm tted that after one visit, she left her
busi ness card, and Bigsby pronptly called her back; but Howard
el aborated that this was not uncommon for people to do, even
those that were not actually living at the specified address.

Finally, Howard testified regarding Bigsbhy' s
satisfaction of the court-inposed condition that he enroll in
the sex offender treatnment program Kevin Conlee is the
clinician in the sex offender treatnment programwho initially
met with Bigsby. Kevin Conlee was unavail able on the date of
t he hearing, so Howard spoke about what transpired between

Bi gsby and Kevin Conl ee on January 15, 2002.
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Sex offenders are required to sign the program s
treatnent contract. Moreover, the first step in rendering
treatment is to get the offenders to take sone | evel of
responsi bility for their sexual convictions. As docunented by
Conlee in a letter to Howard, Bigsby’'s response to Conlee’s
attenpts to obtain an adm ssion from Bi gsby was that he would do
whatever it took, including |ying, to get through the program
Bi gsby went on to say that he did not comrit any sexual offenses
agai nst anyone, but he would take responsibility if he had to.
Conl ee explained to Bigsby that he felt it was illogical for a
person to take responsibility for sonething he did not do.

At the end of the session, Conlee gave Bigsby the
opportunity to sign the treatnent contract; however, he also
informed himthat if he signed the contract and continued to
deny all sexual convictions, he could be term nated fromthe
program According to Conl ee, Bigsby chose not to sign the
contract and further stated that he woul d take his chances wth
Howard and the courts.

At the end of this initial neeting, both Conlee and
Bi gsby call ed Howard, and both nen were extrenmely upset with
what had transpired. As to Bigsby, Howard advised himto coo
off and ordered himto report to her office the next norning,

which he did. At that point, Howard placed Bi gsby into custody.



On the issue of convicted sex offenders refusing to
admt that they had a problem and coul d benefit from hel p,
Howard testified that “non-admtters” may enter the program
Mor eover, statistics show that such “non-admtters” do
eventual ly admt; however, both Conlee and Howard felt that
Bi gsby had such a level of denial that it was futile to continue
his treatnent. Howard's ultimte recomrendation in |ight of her
experience with Bigsby was that his conditional discharge should
be revoked.

Bi gsby called KimWarner (Warner) to testify on his
behal f. Warner was the head chef at the Racquet C ub, and he
hired Bigsby to work at the restaurant. Al though Bi gsby was not
on the payroll, Warner tried to give Bigsby between 25 and 28
hours per week. Warner also stated that he frequently picked
Bi gsby up for work and dropped himoff at the Hi gh Street
address. Moreover, he hel ped Bi gsby nove his bel ongi ngs from
his nother’s house to the High Street address when the apartnent
manager informed the famly that Bigsby had to nove.

Next, Bigsby called John Baldridge (Bal dridge).

Bal dri dge was an investigator enployed by Legal Aid. Baldridge
testified that on February 19, 2002, the day before the hearing,
he went to the Hi gh Street address and saw Bi gsby’s nanme on the

mai | box. On cross-exam nation by the Conmonweal t h, Bal dri dge



admtted that he had no ot her proof that Bigsby was |iving at
the H gh Street address.

Finally, Bigsby testified on the enpl oynent, address
and treatment programconditions. After briefly hearing Bigshy
on the enpl oynent and address evidence, the court noved Bigsby’'s
attorney along onto what it felt was the central issue --

Bi gsby's perceived unwillingness to participate in the sex
of f ender treatnent program

Bi gsby told the court that he was willing to sign the
contract, but Conlee would not let himsign it. Then, Bigsby
said that he felt there was no use in signing the contract if
Conl ee was going to kick himout of the class. Wen asked by
the court what he felt was going to happen if he did sign the
contract, Bigsby replied that he thought he woul d get a
probation viol ation.

After extensive interrogation by the court, Bigsby
said that he was willing to sign the contract, and he further
admtted to abusing R P. The court accused Bi gsby of “playing
the gane” and told Bigsby that his overall problemwas his
attitude. The court further expressed serious doubts as to
Bi gsby’'s credibility and conviction, but took the matter under
advi semrent and postponed its ruling until March 1, 2002. On

March 1, 2002, the court informed Bigsby that it was revoking



his conditional discharge w thout any additional evidence being
introduced into the record. This appeal foll owed.

The sole issue on appeal is: Didthe trial court abuse
its discretion in revoking Bigsby s conditional discharge? See
KRS 532.060(3) (“During this period of conditional discharge, if
a defendant violates the provisions of conditional discharge,

t he defendant nmay be reincarcerated . . .”); Dunson v.

Commonweal th, Ky. App., 57 S.W3d 847, 848 (2001) (An appellate

court is to use an abuse of discretion standard when revi ew ng

the trial court’s revocation of probation.); Tiryung v.

Conmonweal th, Ky. App., 717 S.W2d 503, 504 (1986) (“Qur review

islimted to a determ nation of whether, after a hearing, the
trial court abused its discretion in revoking the appellant's
parole.”) “The test for abuse of discretion is whether the
trial judge's decision was arbitrary, unreasonable, unfair or

unsupported by sound |l egal principles.” Goodyear Tire & Rubber

Co. v. Thonpson, Ky., 11 S.W3d 575, 581 (2000).

Bi gsby argues that the trial court did not have
sufficient grounds to revoke his mandatory conditiona
di scharge. In support, Bigsby asserts the Comonweal th noved to
revoke Bigsby’'s conditional discharge |ess than four nonths
after Bigsby had been rel eased fromcustody. In addition,
al t hough t he Commonweal th presented evidence of three violations

to the court, the court based its decision solely on Bigsbhy’'s
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failure to sign the contract for the sex offender treatnent
program

Bi gsby contends that the court should not have revoked
his conditional discharge after one failed neeting with a sex
of fender treatnent provider. Mreover, a review of the
revocation hearing shows that Bigsby was willing to enter the
program and admit his guilt in abusing R P., even though the
court did not believe that his adm ssion at this point was
genuine. In this appeal, Bigsby asserts that sex offender
treatment is a long process, and since he was willing to enter
the program he nmet the requirenment of his conditiona
di scharge, therefore the trial court did not have sufficient
evi dence to revoke it.

Prelimnarily, as set out above, we reiterate that the
standard of review in this case is abuse of discretion, not the
hybrid standard of whether there was sufficient evidence of an
actual and substantial violation as Bi gsby advocates in this
appeal. As such, we hold that the trial court did not abuse its
di scretion in revoking Bigsby s conditional discharge based on
Bigsby’s failure to sign the contract for the sex offender
treatment program This was the first step in satisfying one of
the conditions of Bigsby s discharge, nanely entering and
conpl eting the sex offender treatnment class. At the hearing,

Bi gsby adm tted that Conl ee gave himevery opportunity to sign
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the contract, and Bigsby refused to signit. Mreover, Bigsbhy’'s
attitude was one of contenpt, instead of one of a person who was
willing to cooperate in his treatnent. Bigsby's later efforts
to redeem hinself at the revocation hearing did not convince the
court otherwise. Bigsby' s refusal to sign the contract in
conbination with his scant effort to obtain full-tine,
verifiable enpl oynent and questi onabl e per manent address support
the trial court’s revocation.

In further support of Bigsby s argunents in this
appeal, he remnds this court that he entered an Al ford pl ea,
and because he did so, there is no nerit to Conlee’ s assertion
that it is not logical to take responsibility for sonething he
did not do. On this point, we note that Bigsby acknow edges
t hat he understood that he had to admt to sexually abusing RP
as part of the sex offender treatnment class. Accordingly, we
concl ude that Bigsby know ngly accepted the requirenent that he
admt guilt as a termof his probation and cannot | ater refuse
to do so on the grounds that he entered an Alford plea. See

Razor v. Commonweal th, Ky. App., 960 S.W2d 472, 475 (1997)

(Def endant entering an Alford plea to felony and m sdenmeanor sex
of fenses and being sufficiently advised that he nust later admt
to such offenses as part of the sex offender treatnent program
cannot |ater contend that the court violated his right to due

process in revoking his probation based upon his failure to
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conply with the adm ssion of guilt requirenent of the sexual
of fender treatnent program)
For the foregoing reasons, the order of the Fayette

Crcuit Court revoking Bigsby s conditional discharge is

af firmed.
JOHNSON AND KNOPF, JUDGES, CONCUR I N RESULT ONLY.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Alicia A Sneed Al bert B. Chandler I11
Lexi ngt on, Kent ucky Attorney Ceneral of Kentucky

Brian T. Judy
Assi stant Attorney General
Frankfort, Kentucky
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