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BEFORE: HUDDLESTON, PAI SLEY AND TACKETT, JUDGES.
PAI SLEY, JUDGE. This is a pro se appeal from an order entered
by the Kenton G rcuit Court denying appellant’s notion for RCr
11.42 relief in which appellant requested an evidentiary
hearing. Finding no error, we affirm

I n August 1999, appellant drove his vehicle into a
notorcycl e, causing serious injuries to the rider. Appellant
then exited his vehicle and proceeded to kick the victimbefore

fl eeing the scene. Upon his arrest a few hours later, police



di scovered that appellant was legally drunk and driving on a
suspended |icense. He was subsequently indicted for assault in
the first degree, DU, operating a notor vehicle while his
Iicense was revoked or suspended, and being a first degree
persistent felony offender (PFO.

Soon after his indictnent, appellant requested a
conpet ency evaluation. Follow ng the evaluation and a heari ng,
the court determ ned that appellant was conpetent to stand
trial. At that tinme, appellant and his trial counsel negoti ated
a plea agreenent with the Commonweal th which provided for
di sm ssal of the PFO, anendnent of the assault charge to second
degree assault, and a sentence recommendati on of ten years’

i nprisonnment. The trial court accepted appellant’s guilty plea
as being knowingly, intelligently, and voluntarily entered, and
he was sentenced to ten years in prison. Appellant subsequently
filed an RCr 11.42 notion in which he requested an evidentiary
hearing. The trial court denied appellant’s notion, and this
appeal foll owed.

Appel | ant asserts various argunents to support his
request for relief and an evidentiary hearing. First, appellant
appears to question the validity of a prior conviction in
anot her case. However, that case is not properly before us at
this time, and any issues relating to that conviction shall not

be considered in this appeal.



Appel | ant next argues that he received ineffective
assi stance of counsel because his trial attorney allegedly
failed to provide sound and proper advice, failed to cal
appel lant’s doctor to testify at the conpetency hearing, failed
to informappellant of the facts and evi dence that the
Commonweal th al | eged, and coerced appel |l ant into pleading
guilty. 1t is well settled that issues which are not presented
to the trial court cannot be raised for the first tinme on

appeal. Regional Jail Authority v. Tackett, Ky., 770 S.W2d

225, 228 (1989). See al so, Cabbage Patch Settl|l enment House v.

Wheatly, Ky., 987 S.W2d 784, 786 (1999). As appellant failed
to raise this argunent before the trial court in his RCr 11.42
notion, we shall not address it on appeal.

Appel I ant next argues that KRS 197.035 requires his
sentence to be run concurrently with his prior sentence for
burglary. W summarily reject this argunent in light of the
clear directive set out in KRS 533.060, which requires the
consecutive service of these sentences because appellant was on
parole for his burglary conviction when he engaged in his | atest

felonious act. See Wiite v. Commonweal th, Ky. App., 32 S.W3d

83 (2000). Further, we are not persuaded by appellant’s
argunment that there is no precedent for concluding that the
| anguage of KRS 533. 060 controls over the | anguage contained in

KRS 197.035, as we believe that the same reasoni ng enpl oyed in
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White and simlar cases to establish the primcy of KRS 533. 060

over KRS 532.110 equally applies to KRS 197. 035.

Next, appellant asserts that he was inconpetent to
either stand trial or enter a guilty plea, with the result that
he did not knowi ngly, voluntarily, and intelligently waive his
right to trial. As a general matter, “there is no higher nental
standard required to enter a guilty plea than there is to stand

trial.” Conley v. Conmmonweal th, Ky. App., 569 S.W2d 682, 684

(1978) (citations omtted). Further, “Kentucky appellate courts
have recogni zed that ‘the trial court is in the best position to
determne if there was any reluctance, m sunderstanding,

i nvol untariness, or inconpetence to plead guilty’ at the time of

the guilty plea . . . .7 Bronk v. Commonweal th, Ky., 58 S. W 3d

482, 487 (2001).

Here, the trial court conducted a conpetency hearing
as required by RCr 8.06 and KRS 504.100, and within its
di scretion, it found appellant was conpetent to stand trial. In
t he absence of any additional evidence of inconpetence at the
time of appellant’s guilty plea, there is no basis upon which to
find that his plea was entered involuntarily or without his
understanding. Conley, 569 S.W2d at 684. 1In addition, we note
that the trial court took great pains to ensure that appellant
understood the guilty plea proceedings despite his illiteracy,

by readi ng docunents to himand by speaking in common terns
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rather than in legal jargon. Gven the totality of the
circunstances, there is sinply no evidence to show t hat

appel l ant’ s plea was anything but voluntary. See Rodriguez v.

Conmonweal th, Ky., 87 S.W3d 8, 10 (2002) (citing Brady v.

United States, 397 U S. 742, 749, 90 S. . 1463, 1469, 25

L. Ed. 2d 747, 757 (1970)).

Appel I ant al so asserts that he was under extrene
enotional distress at the time of the accident, and that the
Commonweal th coul d not have established that he possessed the
requisite nmental state to be convicted if this case had gone to
trial. However, these allegations are not relevant to this
appeal since appellant entered a valid guilty plea and wai ved
his right to trial. “Entry of a voluntary, intelligent plea of
guilty has | ong been held by Kentucky Courts to preclude a
post -j udgnent chall enge to the sufficiency of the evidence.”

Tayl or v. Conmonweal th, Ky. App., 724 S.W2d 223, 225 (1986)

(citation omtted).

Finally, appellant requests appoi ntnent of counsel to
suppl enent his appeal and to provide himw th assistance.
However, maki ng such an appointnent is a function of the tria
court. Further, RCr 11.42(5) provides that in a situation such
as this, atrial court need only appoint counsel if an

evidentiary hearing on the issues is required. See Fraser v.

Commonweal th, Ky., 59 S.W3d 448, 453 (2001). As the issues
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raised in appellant’s RCr 11.42 notion have been entirely
resol ved through a review of the record, an evidentiary hearing
was clearly not necessary, and the appoi ntnment of counsel was
t herefore not required.
The order of the Kenton G rcuit Court denying

appel lant’s request for RCr 11.42 relief is affirned.
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