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BEFORE: HUDDLESTON, PAI SLEY, AND TACKETT, JUDGES.
TACKETT, JUDGE: Dudley Yahnig appeals froman order of the
Pul aski Circuit Court granting sumrary judgnment in favor of the
Cty of Sonerset, Kentucky, and Pul aski County on behal f of the
Soner set - Pul aski County Airport Board (Airport Board). W
affirm

Dudl ey Yahnig and his brother, Richard, originally

acquired a sixty-six acre parcel of farm and on the north side



of Kit Cowan Road in Pul aski County in 1949. Yahnig received
Richard’ s interest in the property by conveyance in 1958 and
continued to farmthe property up until the tinme it was
condemmed. The Airport Board condemmed the property through
em nent domain on July 20, 1992, for the purpose of expanding
the existing airport facilities. This expansion was
necessitated by the increasing industrial growmh in Pulask
County. Due to the airport’s location, there was no suitable
l and on the north side; therefore, the Airport Board needed to
acquire land on the south side, sone of which was owned by
Yahni g.

The Airport Board drafted a master plan outlining
three stages of the expansion project with the final stage to be
conpleted in 2010. Under this plan, the main term na
facilities, fuel tanks, ranps, public parking areas and hangars
woul d be noved to the south side of the runway. |In addition,
the runway itself would be extended by 1,000 feet in order to
accommodate | arger aircraft. Funding for these projects was
com ng fromthe Federal Aviation Agency (90%, the Commonweal th
of Kentucky (5% and |ocal agencies (5% . The Yahnig property
was needed as a source of fill dirt to level the terrain on the
south side of the runway and for the construction of taxiways,
ranp areas, a termnal building, fuel facilities, hangars and an

access road.



After condeming the property, the Airport Board
leased it for farm ng while preparation for construction began.
Yahnig was offered the first opportunity to | ease his fornmer
property, but he refused and the Airport Board s tenants were
rai sing soybeans on the property while it was being cleared for
construction. The Airport Board expended $19, 500.00 to renove a
fence, several buildings and sone trees and to clean up junk
| eft around two structures.

In 2001, Yahnig filed an action for declaratory
j udgnment and redenption of property, pursuant to Kentucky
Revi sed Statute (KRS) 416.670, arguing that the Airport Board
had not begun devel opnent of the condemmed property w thin eight
years as mandated by statute. In addition, Yahnig asked for an
injunction restraining the Airport Authority from begi nning
devel opnent on the property after the conplaint was fil ed.
During a hearing on Yahnig’'s notion for an injunction, the
Airport Authority noved for summary judgnent on his redenption
claim The Pulaski G rcuit Court entered an order granting
summary judgnment in favor of the Airport Authority finding that
its efforts in clearing the condenmed property anounted to the
begi nni ng stages of devel opnent. This appeal foll owed.

Yahni g argues that the Airport Authority failed to
begi n devel opnent on the condemed property within the

statutorily prescribed period and that he is entitled to
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repurchase the sixty-six acre parcel

fol |l ow ng

The Airport Authority condemmed the property in 1992,

filed his

property was acquired by the Airport Authority.

right to reclai mcondemed property:

Devel opnent shall be started on any property
whi ch has been acquired through condemati on
within a period of eight (8) years fromthe
date of the deed to the condemor or the
date on which the condemor took possession,
whi chever is earlier, for the purpose for
which it was condemmed. The failure of the
condenmmor to so begin devel opnent shal
entitle the current | andowner to repurchase
the property at the price the condemmor paid
to the | andowner for the property.

KRS 416. 670 provides the

and Yahni g

action for redenption in 2001, nine years after his

He cont ended

that the Airport Authority’ s actions in renoving a fence,

structures,

trees and junk fromthe property do not anount to

t he begi nni ng stages of devel opnent, but rather were done to

facilitate the use of the property as farm and which was not the

pur pose of

its condemati on.

Summary judgnent is only properly granted by a trial
court where there are no genuine issues of material fact.
Inc. v. Scansteel Service Center, Inc., Ky., 807

St eel vest,

S.W2d 476 (1991).

agr eenment

Yahnig and the Airport Authority are in

on the relevant facts, i.e., what actions were taken

by the Airport Authority between the tinme it acquired the

property and the filing of Yahnig' s redenption action;

where the

parties differ is in whether those actions constituted the
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begi nni ng of devel opnent within the period mandat ed by KRS
416. 670.

There are very few Kentucky cases construing this
statute’s redenption provisions. The parties cite four

decisions interpreting this statute: Mles v. Dawson, Ky., 830

S.W2d 368 (1991), Gty of Covington v. Hardebeck, Ky. App., 883

S.W2d 499 (1994), Kelly v. Thonpson, Ky., 983 S.W2d 457

(1998), and Coleman v. City of Pikeville, Ky. App., 994 S. W2d

524 (1999). However, each of these cases is factually distinct
fromthe situation at hand. In Mles, the property owner had a
fifteen acre tract of |and condemmed in Jefferson County,

Kent ucky, for the expansion of |-65 and the Quter Loop Road. At
t he concl usion of the project, only 69% of the condemed | and
had actually been used and Mary M| es sought to redeemthe
remai ni ng property pursuant to KRS 416.670. The Commonweal t h of
Kentucky refused to allow her to repurchase her | and because it
w shed to convey the property to a church in order to settle a
awsuit. The Kentucky Suprenme Court found that Ml es had a
statutory right to redeem any portion of her |and not used for

t he purpose for which it was condemned.

In Gty of Covington, the property owners sought to

redeema tract of |and condemmed for a public park. A portion
of the property contained a billboard which the owners were

renting to Holiday Inn. Wen the Gty was infornmed that it
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coul d not keep the billboard within the park and receive state
and federal aid, it exenpted the tract containing the billboard
fromthe park and continued to | ease the sign. On appeal, we
determned that the City had failed to devel op that tract of
land and, in fact, was putting it to the exact sane use as the
property owners had done. Therefore, the property owners were
entitled to repurchase that portion of their |and.

The issue in Kelly was whether the |egislature
i ntended KRS 416.670 to apply retroactively to | and condemed
prior to its enactnent but not devel oped wthin eight years. In
that case, we held that the failure of the condemor to begin
devel opnment within eight years triggered the redenption
provision in KRS 416.670. Finally, in Coleman we upheld the
Cty of Pikeville s refusal to resell a portion of property not
used for a public purpose to the original owers. The City had
argued that dunping 66,000 feet of fill dirt on the 1.348 acre
parcel of property at public expense constituted the begi nning
stages of devel opnent within the nmeaning of KRS 416.670. W
agreed and additionally held that the previous owners, who sold
their interests under threat of condemati on, had no statutory
right of redenption. Yahnig, in contrast, did not voluntarily
sell his property, rather it was condemmed in order to allow the

Airport Authority to acquire it.



Yahni g argues that Mles and Kelly offer support for

his position that he is entitled to redeemthe property in that
the Airport Authority has not begun devel opnent on any portion
of the condemmed property. |In addition, he contends that the
Airport Authority’'s action in |leasing his forner property as
farm and mai ntains the use to which he previously put the | and,

t herefore, under our holding in Gty of Covington, he is

entitled to repurchase the land. This argunent ignores the
Airport Authority’s uncontested neasures to prepare the |and for
construction such as renoving a fence, buildings, trees, and
junk. Yahnig contends that these actions were done to
facilitate farm ng the | and; however, since all of those
structures remained in place when Yahnig was farm ng the | and,
the Airport Authority contests this interpretation of its
actions. Mreover, the Airport Authority argues that its
tenants maintain the land in a cleared condition which is a
prerequi site to construction.

Kelly v. Thonpson held only that devel opnent nust be

started on condemed property within eight years, not conpleted.
The trial court noted that the master plan did not call for the
airport expansion to be conplete until 2010. |In assessing the
devel opnent on the property acquired from Yahnig, the trial

stated as foll ows:



In regards to the Yahnig property, it
specifically was needed for two najor
purposes. First, fill dirt was needed to

| evel the rolling terrain on the south side
of the runway. Second the property was
needed for the actual construction of

t axi ways, ranp areas, term nal buil ding,

fuel facilities, hangars and access roads
into the new termnal area on Kit Cowan
Road. In order to prepare the Yahnig
property for all the excavation, grading and
nmovenent of dirt, it first needed to be

cl eared. What has been done to clear the
Yahni g property so that it could be properly
excavated and graded is “1. The tearing down
and renoval of a small shop and a | arge 30 x
100 foot shed where the cattle were fed; 2.
The tearing down and renoval of a |arge 60 x
100 foot barn; The cleaning up of junk and
trash around a silo and a m |k house; 4.

The renoval of trees near the barn; 5. The
removal of old fence rows with brush and
trees; and 6. The renoval of various other
trees on the property.” The total
expenditures from 1992 [through] 1997 [were]
approxi mately $19, 500.

Moreover, the trial court specifically stated that Col enan v.

City of Pikeville was supportive of its finding that these

actions constituted the beginning stages of devel opnent pursuant
to KRS 416.670. W agree and, consequently, uphold the tria
court’s determnation that Yahnig is not entitled to repurchase
his former property fromthe Airport Authority.

For the forgoing reasons, the judgnment of the Pul ask
Circuit Court is affirned.

ALL CONCUR
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