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SCHRODER, JUDCE: This appeal involves a change in child custody
fromthe nother to the father after the (thirty-four-nonth-old)
child had been beaten by the stepfather. Al though the nother nmay
have been a good nother, she was unwilling or unable to protect
the child frompotential future abuse by the stepfather. The
trial court’s finding that the change in custody woul d best
protect the child was not clearly erroneous and the change in
custody with supervised visitation to the nother was not an abuse

of discretion. Thus, we affirm

'Judge MIler concurred in this opinion prior to his
retirement effective January 1, 2003.



By an agreed judgnent entered June 22, 1999, Thonas J.
Pittman was adjudged to be the father of a baby boy (T.J.) born
January 18, 1999, to Cathy Lynn Barnes MAninch. The paternity
j udgnment al so ordered Thomas to pay child support, but there was
no custody determ nation or visitation schedule included in the
order until the one in question in this appeal. However, the
not her had actual custody of T.J.

At the tinme of the paternity judgnent, Thomas was
single and living with his parents. He had dropped out of high
school but was and is still enployed as a tree trimrer. Cathy
married Steven McAninch and resides with himin a nobile home
within twenty-five to forty feet of Steven’s parents’ house.
Also living in the nobile hone is another mnor child, a girl,
born to Cathy froma previous relationship. Cathy is a stay-at-
home nmom Steven collects a disability check for an eye injury
and Anerves. {0

On Novenber 28, 2001, when T.J. was |less than three
years of age, he needed to use the bathroom at about 6:30 a.m
After he was put back in bed, he started crying. Steven went
into the child s bedroomand struck T.J. in the face. T.J. was
bl eeding in the nose and nouth, and his teeth were | oose.
Subsequently, his face bruised. Cathy sought and obtained an
energency protective order (EPO and noved back in with her
parents the sane day. Steven was arrested and charged with
assault in the second degree, a felony, but was indicted for

assault in the fourth degree, a m sdeneanor.



On Decenber 13, 2001, the Cabinet for Famlies and
Children (Cabinet) filed a conplaint in juvenile court seeking
protection for T.J. as an abused and neglected child. On
January 10, 2002, Steven pled guilty to assault in the fourth
degree and was given a six-nonth sentence, to serve fifteen days.
As part of the sentence, Steven was ordered to stay away from
T.J. until he conpleted an anger managenent-counseling program
On January 10, 2002, Thormas filed a petition for custody of T.J.
and the Cabi net obtained tenporary custody of T.J. The Cabi net
tenporarily placed T.J. with Thomas. On January 28, 2002, a
final hearing was schedul ed on the Cabinet’s request for custody.
At that time, the court continued all custody matters to February
5, 2002.

At the February 5, 2002, hearing, the court heard
addi ti onal evidence that Cathy had noved back in the nobile honme
and that Steven was |iving next door, at his parent’s house.

Al so, there was evidence introduced that Cathy intended to stay
with Steven and was now pregnant with his child. Cathy testified
t hat when she wanted to see Steven she would either neet himin
an ol d house behind the trailer or take the children to Steven's
parents while he canme over to visit her in the trailer.

The court nmade findings that Thomas was a fit and
proper person who could care for T.J. and that Cathy was either
unable or unwilling to protect T.J. from Steven and should only
have supervised visitation in order to protect T.J. fromfurther
harm The court further found that any potential harmlikely to

be caused to T.J. by awardi ng custody to Thomas woul d be



out wei ghed by a heal thier environnment, and thus, Thomas was

awar ded custody with supervised visitation only to Cathy.

consi der the best

403. 270, sections one and three,

Presently,

chil di standard wi th equal

On appeal, Cathy argues that the trial court did not

interest of the child in conformty with KRS

now sections two and five.

KRS 403.270(2) sets forth the Abest interest of the

(section five authorizes joint custody), considering al

factors which are defi ned as:

consi deration of KRS 403.270(2)(b) and (d);

(a) The wishes of this child s parent or
parents, and any de facto custodian, as to
hi s cust ody;

(b) The wi shes of the child as to his
cust odi an;

(c) The interaction and interrelationship of
the child with his parent or parents, his

si blings, and any other person who may
significantly affect the child s best

i nterests;

(d) The child s adjustnent to his hone,
school, and comunity;

(e) The nental and physical health of al

i ndi vi dual s i nvol ved;

(f) Information, records, and evidence of
donmestic violence as defined in KRS 403. 720;
(g) The extent to which the child has been
cared for, nurtured, and supported by any de
facto custodi an;

(h) The intent of the parent or parents in
placing the child with a de facto custodi an;
and

(i) The circunstances under which the child
was placed or allowed to remain in the
custody of a de facto custodian, including
whet her the parent now seeki ng custody was
previously prevented fromdoing so as a
result of domestic violence as defined in KRS
403. 720 and whether the child was placed with
a de facto custodian to allow the parent now
seeki ng custody to seek enpl oynent, work, or
attend school .

consi deration given to each parent

r el evant

We agree with Thomas that the child s age nullifies

4-

t hat subsections (h)



and (i) are not applicable; and that subsection (a) is a wash.
That | eft subsections (c), (e), (f), and (g) for the court to
wei gh, and KRS 403. 270(3), which directs that domestic viol ence
by parents and nonparents and its effect on the child s
relationship to both parents be considered in determ ning

cust ody.

The trial court was not concerned with Cathy’s
treatment of T.J., and indeed this Court conplinments Cathy’s
protection of her infant son by noving out, seeking treatnent,
and for seeking the EPO. Wiere the trial court had a probl em
with Cathy’s conduct was in her dropping the EPO and novi ng back
in Steven's nobile home with Steven next door. Cathy made it
cl ear that she and Steven were back together and she intended on
continuing this relationship despite the possible harmto T.J.
The trial court concluded that Cathy was unable or unwilling to
protect T.J. from Steven, that Thomas could provide sufficiently
for T.J., and that the separation from Cathy was far outwei ghed
by T.J.’s safety.

On appeal, this Court does not review the evidence and
make its own conclusions but reviews the evidence, the
concl usi ons, and then determ nes whether the trial court was

clearly erroneous. CR 52.01; see Drury v. Drury, Ky. App., 32

S.W3d 521 (2000); Dull v. George, Ky. App., 982 S.W2d 227

(1998). We opine the trial court did not abuse its discretion.
In reviewing the facts, it is clear that Cathy was a good not her
for T.J."s first three years and she took corrective action when

t he abuse occurred. However, a parent’s duty to protect the



child does not end until the child reaches majority. After the
abuse, Steven was ordered to stay away fromT.J. until he
attended and conpl eted an anger nmanagenent program Cathy was
unwi | Iing or unable (as the court believed) to protect T.J.
further. She noved back into Steven’s trailer with Steven next
door. She sees Steven on a regular basis and Steven even cones
over to the trailer. Qur role is not to question why Cathy puts
up with this arrangenent, but whether T.J. is sufficiently being
protected. The trial court did not think the arrangenent was
wor kabl e to protect T.J. and found Cathy was picking Steven over
T.J. W agree with the trial court and cannot say its findings
and conclusions were clearly erroneous or that it abused its
di scretion in awarding the father custody with supervised
visitation to the nother

For the foregoing reasons, the judgnent of the Casey
Circuit Court is affirned.

M LLER, JUDGE, CONCURS

GUI DUGLI, JUDGE, CONCURS IN RESULT ONLY.
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