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TACKETT, JUDGE: Barry King appeals fromthe judgnent of the
Calloway Crcuit Court, finding himguilty of possession of a
controll ed substance in the first degree (cocai ne) and of being
a persistent felony offender in the second degree, for which his

sentence was enhanced to ten years' inprisonnment. King's

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution
and KRS 21.580.



counsel has filed a brief under Anders v. California, 386 U S.

738 (1967) stating that her client has instructed her not to
rai se the issue of the trial court's failure to hold a
conpetency hearing after ordering an eval uation and receiving a
psychiatric report, which she believed to be the only
neritorious issue after a review of the record. Neverthel ess,
the brief raises several issues on appeal for this Court's
review, and after a careful review of these issues, we affirm
King was originally charged with trafficking in a
controll ed substance in the first degree, possession of drug
par aphernal ia, and possession of a controlled substance in the
first degree. At trial, the jury found King guilty only of
possession, and found himto be a persistent felony offender and
i nposed a ten year sentence. These charges were the product of
police surveillance of Teresa Carney's apartnent in Mirray,
Kentucky. Police officers observed several cars cone to and
| eave the apartment quickly, and the officers concluded that it
was |ikely that drug trafficking was taking place. The officers
stopped a vehicle leaving the apartnent, belonging to Brett
Harcourt. Harcourt consented to a search and the officers found
a pack of gum which contai ned a piece of crack cocai ne.
Harcourt told the officers that he bought the cocaine from

Teresa Carney in the apartnent they had been wat ching.



Shortly thereafter, the officers stopped Teresa Carney
hersel f as she was | eaving the apartnent conplex. She consented
to a search of the apartnment. Inside the apartnent, the
officers found Barry King and Ken Chil dress playi ng dom noes at
the kitchen table. The officers handcuffed them for safety, and
a search by consent of King's person yielded twelve individua
pi eces of cocaine and $902 in cash. King was charged as above.

At trial, King's defense was that he was a user of
cocai ne and not a dealer. On cross-exam nation, Oficer Bowman,
who found the cocaine on King, admtted that it would not be
unusual for a user to snoke several pieces of cocaine in a day.
The officer also admtted that they arrested King and Chil dress
because no one would admit who had sol d the cocai ne.

Brett Harcourt testified at trial that he purchased
the cocaine fromCarney and not fromKing. He also testified
t hat he knew Carney as a cocaine dealer. Harcourt paid with a
check made out to Carney. Carney testified that King had sold
t he cocai ne, not her, and that she nerely cashed Harcourt's
check as a personal favor to Harcourt. She testified that King
and Childress were allowed to sell cocaine out of her house in
exchange for cocaine. She testified that she had entered a
guilty plea to trafficking in cocaine and received a six year
sentence, and that she had been on probation at the tine of the

of fense, which had been subsequently revoked. Harcourt, on the



ot her hand, had received a deferred sentence with an agreenent
to dismss the charges entirely if he conpleted his probation.
The Commonweal t h descri bed Harcourt's agreenent as "fairly
standard" since he was a first-tinme offender.

The jury acquitted Childress entirely, and convicted
King only of possession. This appeal followed.

Ki ng argues on appeal that the trial court erred when
it failed to strike the entire jury panel because black jurors
were underrepresented. A notion was nmade and deni ed at the
trial, and King did not show that the dearth of black jurors was
the result of systematic exclusion fromthe jury pool, as

required by Duren v. Mssouri, 439 U S. 357 (1979). King

presents no information to this Court that would lead us to a
di fferent conclusion, and so we conclude that the court did not
err by denying the notion.

King argues that the court should have excl uded the
testimony of Harcourt and Carney because the Commonweal th
all egedly did not disclose the conditions of their plea
bargains. The record refutes this contention, as it is clear
that both wi tnesses accurately testified to the terns of their
pl ea bargains (Carney, in fact, received no plea bargain, no
doubt due to her violation of probation.) The court did not err

when it refused to exclude the wi tnesses' testinony.



King al so argues that the court should have declared a
m strial when Teresa Carney testified that she had seen the
def endant sell drugs before. The standard for granting a
mstrial is that a manifest injustice would occur if the trial
were allowed to continue. In this case, however, King
successfully pursued a defense that he was guilty only of
possession, not trafficking, and so no prejudice resulted from
Carney's testinony. |In fact, at trial, counsel was asked if he
want ed an adnonition to the jury to disregard Carney's
testimony, and he said that he did not want anything el se said
about it — a decision which in hindsight can be judged as
correct, since the jury appears not to have believed Carney's
t esti nony.

Ki ng argues that the Commonweal th did not properly
qualify the state police chem st who identified the substance as
cocai ne. The chem st, Rebecca Elliott, testified to her
education and training, but the Comonweal th apparently forgot
to make the notion to qualify her as an expert. After defense
counsel called this to the court's attention, the Commonweal th
made the notion at the bench conference, which was properly
granted by the court. No error occurred and no prejudice to
Ki ng resulted.

King clains that the court erred by refusing to all ow

def ense counsel to show Teresa Carney to view Harcourt's



statenment to the police so that she could explain why Harcourt
said what he said. The court held that defense counsel could
not use another person's statenment to i npeach the w tness, but
that he could use the statenment in cross-exam nation of the
wi tness. The record shows that counsel quite effectively did
so. No prejudice to King resulted fromthe court's ruling.

King argues that the court should not have all owed the
Commonweal th to question himabout his nicknane. The
Commonweal th responded to defense counsel's objection by stating
that King had put his character in issue, and that it had a
right to question himabout it. H's nickname is "Pistol", and
King stated that he received his nicknane because he has a sharp
tongue. The expl anati on was benign, and no prejudice resulted
fromthe Comonweal th's questi on.

Finally, King contends that the court shoul d have

directed a verdict on all counts. Cearly, under Commonweal th

v. Benham Ky., 816 S.W2d 186 (1991) a reasonable jury could
have concluded fromthe evidence that King was guilty of all of
t he charges, depending on which witness the jury believed. It
is clear fromthe jury's verdict that the jury believed Brett
Harcourt and not Teresa Carney, but there exi sted enough
evidence to submt the matter to the jury.

For the foregoing reasons, the judgnent of the

Calloway Circuit Court is affirned.



ALL CONCUR.
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