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BEFORE: KNOPF, TACKETT, AND TAYLOR, JUDGES.

KNOPF, JUDGE: Sherry Deni se Vann (now Jorjani) appeals, and
Billy Ray Vann (Bill) cross-appeals, froman order of the
Whitley Crcuit Court which, anong other things, denied their
respective notions to nodify the existing joint custody
agreenent concerning their only child, Billy Ray Vann, Jr.

(B.J.). Sherry sought sole custody of B.J., while Bill sought



to continue joint custody with hinmself designated as the prinary
residential custodian. Sherry also appeals the granting of
additional parenting tine to Bill, and various evidentiary and
procedural issues which arose in the custody litigation. For
t he reasons stated below, we affirm

Sherry and Bill were married on Novenber 22, 1989.
During their marriage they had one child, Billy Ray Vann, Jr.,
born June 10, 1990. On COctober 28, 1996, Sherry filed a
petition for dissolution of marriage. On March 18, 1997, a
final decree was entered dissolving the marriage. The decree
i ncorporated a separation agreenent the parties had previously
execut ed whi ch, anong other things, provided for joint custody

of B.J., with Sherry designated as the primary residentia

cust odi an.

Foll owi ng entry of the final decree, Sherry married
David Jorjani. In the years follow ng the decree, relations
between Bill and Sherry, and between Bill and David, have been

extrenely bitter and acrinoni ous. Extensive post-decree
litigation, nostly by way of notions for contenpt, has resulted.
The parties have repeatedly accused one anot her of violating
parenting tinme orders, not sharing information concerning B.J.,
engagi ng in inproper conduct in front of B.J., saying inproper
things in front of B.J., making threats, and of filing frivol ous

notions regarding these nmatters.
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On June 29, 1998, and on July 1, 1999, Bill filed
nmotions for a change of custody, but it appears that these
notions were never ruled upon. On May 30, 2000, Bill filed a
notion requesting that he be designated as the primary
residential custodian, or, in the alternative, that he be
awar ded sol e custody of B.J. On May 14, 2001, Sherry filed a
notion to nodify custody to grant her sole custody of B.J. The
trial court referred the notions to the DRC.*'

On June 6, June 7, and August 11, 2001, hearings were
held on the custody notions. On Novenber 6, 2001, the DRC
entered her proposed custody and visitation order. The order
recommended that Sherry remain B.J.’s primary residentia
custodi an, but al so recommended substantial additional parenting
time for Bill.

On Novenber 8 and Novenber 14, 2001, respectively,
Bill and Sherry filed their notices of exceptions objecting to
the DRC s reconmmended order. On Decenber 3, 2001, Sherry filed
suppl enent al exceptions to the DRC report. On Decenber 14,
2001, the trial court entered an order striking Sherry’s
suppl ement al exceptions as untinely.

On February 14, 2002, the trial court entered an order
overruling the exceptions of the parties and adopting the DRC s

proposed order. On February 23, 2002, Sherry filed a notion for

! Donestic Rel ati ons Conmi ssi oner.
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addi tional findings of fact pursuant to CR? 52.02; a notion for
the trial court to interview B.J. on the basis that the DRC s
interviewwth the child was either erased or had not been
recorded; and a notion for the trial court to reopen the

j udgnent, take additional testinony, and to nmake new fi ndi ngs of
fact and concl usions of |aw since her testinonial evidence from
t he DRC hearings was inaudi ble on the cassette recordings of the
hearing. On March 15, 2002, the trial court entered an order

denyi ng Sherry’s post-judgnent notions.

DI RECT APPEAL — CASE NO. 2002- CA-000511- MR

CUSTODY
First, Sherry contends that the trial court erred by
failing to award her sole custody of B.J.

In Scheer v. Zeigler® this Court held that the sane

criteria apply for a nodification of joint custody as apply to a
nodi fication of sole custody. Thus, in order for there to be a
nodi fication of joint custody, as in all custody cases, the

party seeking nodification nust first nmeet the threshold

2 Kentucky Rules of CGivil Procedure.

3 Ky. App., 21 S.W3d 807 (2000); See also Fenwick v. Fenwi ck,
Ky. 114 S.W3d 767 (2003).




requirements for nodification contained in KRS' 403. 340 and KRS
403. 350.

For a proposed nodification occurring nore than two
years after the initial custody award, KRS 403.340(3) sets forth
the threshol d circunstances which nust be net in order for the
circuit court to reconsider its initial custody award:

[ T] he court shall not nodify a prior custody
decree unless after hearing it finds, upon
the basis of facts that have arisen since
the prior decree or that were unknown to the
court at the tine of entry of the prior
decree, that a change has occurred in the

ci rcunstances of the child or his custodian,
and that the nodification is necessary to
serve the best interests of the child. Wen
determining if a change has occurred and
whet her a nodification of custody is in the
best interests of the child, the court shal
consi der the follow ng:

(a) Whether the custodian agrees to the
nodi fi cati on;

(b) Whether the child has been integrated
into the famly of the petitioner with
consent of the custodian;

(c) The factors set forth in KRS 403.270(2)
to determ ne the best interests of the
chil d;

(d) Whether the child s present environnment
endangers seriously his physical, nental,
noral, or enotional health;

(e) Whether the harmlikely to be caused by
a change of environment is outweighed by its
advantages to him and

(f) Whether the custodian has pl aced the
child with a de facto custodi an.

4 Kentucky Revised Stat utes.



KRS 403. 350 provides that a party seeking nodification
of a custody decree submt an affidavit setting forth facts
supporting the requested nodification, which would include the
presence of circunstances contained in KRS 403. 340, and that the
court nust deny the notion unless it finds that adequate cause
for hearing the notion is established by the affidavits, in
which case it nust set a date for hearing to show cause why the
requested order or nodification should not be granted.

Wiile it appears that the circuit court did not enter
an order explicitly holding that Sherry’s notion had net the
t hreshol d requirenents of KRS 403. 340 and KRS 403. 350, Bill does
not allege that the threshold for the trial court to consider a
nodi fication of custody was not net, and his own notion to
nodi fy custody carries with it the inplicit contention that the
threshol d conditions for a change of custody are net.

However, in considering whether there should be a
change in the existing custody decree, KRS 403.340 al so requires
t hat the change be in the best interest of the child. 1In fact,
the overriding consideration in any custody determ nation is the
best interests of the child.?

In this case, unfortunately, the trial court provided

m ni mal findings of fact addressing the best interest factors as

> Squires v. Squires, Ky., 854 S.W2d 765, 768 (1993): KRS
403. 270.




set forth in KRS 403. 340(3) and KRS 403.270(2). Rather, the
trial court’s order was limted to the follow ng findings and
concl usi ons:

The Court finds that B.J. has finally begun

to adjust to his parents’ divorce, and

everything that followed fromit, including
a new school, new friends, and a new hone.

The Court finds and concludes that it is in

B.J.’s best interest not to interrupt his

life again, and Sherry should remain primry

residential custodian. However, it is also

in B.J.’s best interest that Billy should

have nore parenting tinme with him

"Fi ndi ngs of fact shall not be set aside unless
clearly erroneous, and due regard shall be given to the
opportunity of the trial court to judge the credibility of the

Wi t nesses. "®

A factual finding is not clearly erroneous if it is
supported by substantial evidence.’ "Substantial evidence" is
evi dence of substance and rel evant consequence sufficient to
i nduce conviction in the ninds of reasonabl e people.?

After a trial court nmakes the required findings of

fact, it nust then apply the law to those facts. The resulting

custody award as determ ned by the trial court will not be

® Janakaki s- Kostun v. Janakakis, Ky. App., 6 S.W3d 843, 852
(1999); CR 52.01.

’ Janakaki s- Kostun at 852.
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di sturbed unless it constitutes an abuse of discretion.® The
trial court possesses broad discretion in determ ning the
child' s best interests.® "'Abuse of discretionin relation to
the exercise of judicial power inplies arbitrary action or
capricious disposition under the circunstances, at |east an
unreasonabl e and unfair decision." . . . The exercise of

di scretion rmust be legally sound."?}

The trial court’s finding that B.J. was finally
becom ng adjusted to the acrinonious divorce of his nother and
father, and that his life should not be interrupted again, was
not clearly erroneous. Wiile these findings appear nore
concerned with the issue of whether there should be a change in
the primary residential custodian, they apply equally to the
i ssue of whether there should be a change in the existing joint
custody decree. The trial court’s finding that a change in
custody status could be disruptive to B.J.’s acceptance of his

parents’ divorce, and that it was in the child s best interest

that his life not be so disrupted was not clearly erroneous.

° Bickel v. Bickel, Ky., 442 S.wW2d 575, 577 (1969): Carnes V.
Carnes, Ky., 704 S.W2d 207, 208 (1986).

10 squires, supra, at 770; Dull v. George, Ky. App., 982 S.W2d
227, 230 (1998).

1 Kuprion v. Fitzgerald, Ky., 888 S.W2d 679, 684
(1994) (citations onmtted); See also, Sherfey v. Sherfey, Ky.
App., 74 S.W3d 777, 782 — 783 (2002).




The trial court thus did not abuse its discretion by denying

Sherry’s notion for sol e custody.

SHARED PARENTI NG TI ME

Next, Sherry contends that the shared parenting tine
schedul e awards excessive tinme to Bill. Previously Bill had
parenting time with B.J. substantially consistent with the
standard schedule for Wiitley County. This consisted of shared
parenting tinme every other weekend, one evening per week,
al ternate holidays, and four weeks during the summer. Under the
February 14, 2001, order Bill was awarded parenting time with
B.J. three weekends per nonth from6: 00 Friday until Monday
norni ng; overnight parenting time one night per week; alternate
hol i days; and summer parenting tine fromthe Sunday foll ow ng
the |l ast day of school until Sunday the week before schoo
starts, with Sherry having parenting tinme every other weekend
during the summer. The additional parenting tine schedul e
provided Bill with approximately 79 additional days of parenting
time per year.

Sherry all eges that shared parenting tine with Bil
produces enotional and nental harmto B.J. and that, if
anyt hing, the shared parenting time should be reduced, not
i ncreased.

KRS 403. 32 provides, in relevant part, as follows:



(1) A parent not granted custody of the
child is entitled to reasonable visitation
rights unless the court finds, after a
hearing, that visitation would endanger
seriously the child s physical, nental,
nmoral, or enotional health. Upon request of
either party, the court shall issue orders
whi ch are specific as to the frequency,
timng, duration, conditions, and nethod of
scheduling visitation and which reflect the
devel opnent age of the child.

(3) The court may nodify an order granting

or denying visitation rights whenever

nodi fication woul d serve the best interests

of the child; but the court shall not

restrict a parent's visitation rights unless

it finds that the visitation would endanger

seriously the child' s physical, nental,

noral , or enotional health.

What constitutes "reasonable visitation" is a matter
whi ch nust be deci ded based upon the circunstances of each
parent and the children, rather than any set formula.'? Wen the
trial court decides to award joint custody, an individualized
determ nati on of reasonable shared parenting tinme is even nore
important. A joint custody award envi si ons shared deci sion-
maki ng and extensive parental involvenent in the child's
upbringing, and in general serves the child s best interest.®® A

parenting time schedul e should be crafted to all ow both parents

as nmuch involvenent in their children's lives as is possible

2 Drury v. Drury, Ky. App., 32 S.W3d 521, 524 (2000).

13 Squires v. Squires, Ky., 854 S.W2d 765, 769 (1993).
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under the circunstances.!® Moreover, trial courts should not
gi ve undue weight to the terns of a "standard"” visitation

order.®®

In the absence of an agreenent between the parties, the
trial court has considerable discretion to determne the |iving
arrangenents which will best serve the interests of the
children.® This Court will only reverse a trial court's

determ nations as to visitation if they constitute a manifest
abuse of discretion, or were clearly erroneous in light of the
facts and circunmstances of the case.?

In contrast with the standard parenting tine schedul e,
the trial court awarded one extra weekend per nonth, wth
visitation endi ng Monday norning rather than on Sunday eveni ng.
During the sunmer nonths, Bill becones, in effect, the primary
residential custodian with Sherry receiving alternate weekend
parenting tinme. This results in Bill receiving approxinmately 79
addi ti onal days of parenting tinme per year above the forner
schedul e.

Under the circunstances of this case, we cannot

conclude that the trial court’s determ nations as to parenting

Y Drury at 524.
1 Drury at 524 - 525.
1 Drury at 525.

7 1d.
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time constitute a mani fest abuse of discretion or were clearly

erroneous. The trial court nade a specific finding that it was

in B.J.’s best interest that Bill have nore parenting time with
him Bill’ s testinony in this regard supports the trial court’s
finding. Accordingly, we will not disturb the parenting tine

schedul e established by the trial court.

THOVAS CONNERS TESTI MONY

Next, Sherry contends that the trial court erred by
permtting Billy' s counsel or, Thonas Conners, director for the
Christian Appal achian Project, to be qualified as an expert and
to present opinion testinmony. Specifically, Sherry contends
that Conners is not licensed by the Kentucky Board of Licensed
Pr of essi onal Counsel ors and was therefore not qualified to
testify concerning the Tayl or-Johnson Tenperanent Anal ysis test,
the primary subject of his testinony.

KRE 702 vests the trial court with broad discretion to
determ ne whether a witness is qualified to express an opinion
in a mtter which requires expert know edge, skill, experience,
training, or education. Likewise, the rule requires the trial
court to determne if such expert testinony will assist the
trier of fact to understand the evidence or to determ ne a fact

in issue.® KRE 702 provides as foll ows:

8 R C. v. Commonweal th, Ky. App., 101 S.W3d 897, 901 (2002).
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If scientific, technical, or other

speci al i zed knowl edge will assist the trier

of fact to understand the evidence or to
determne a fact in issue, a wtness

qualified as an expert by know edge, skill,
training, or education, may testify thereto

in the formof an opinion or otherw se.
Application of KRE 702 is addressed to the sound

 An abuse of discretion occurs

discretion of the trial court.?
when a "trial judge's decision [is] arbitrary, unreasonable,
unfair, or unsupported by sound |legal principles."? A trial
court's ruling on the qualifications of an expert should not be
overturned unless the ruling is clearly erroneous. !

M. Conners has a B.A. and a masters in psychol ogy and
is certified by a national board as a counselor. Conners is the
director of the Christian Appal achian Project and supervises
twenty-ei ght managers and four assistant directors of that
program Conners nanages several types of prograns, including
education prograns and school prograns. He al so nanages elderly
prograns, prescription assistance prograns, and shelters.

However, Conner adnmitted that he is not |licensed as a counsel or

in Kentucky and that he has had |limted case experience.

1 Ford v. Commonweal th, Ky., 665 S.W2d 304, 309 (1983).

20 Gpodyear Tire and Rubber Co. v. Thompson, Ky., 11 S.W3d 575,
581 (2000) .

2l Farm and Mutual |nsurance Conpany v. Johnson, Ky., 36 S.W3d
368, 378 (2000).
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Despite any shortcom ngs in Conners’ credentials, we
cannot say that the trial court abused its discretion in
qual i fying himas an expert. Conners holds a nmasters degree in
psychol ogy and is nationally certified as a counselor. Further,
Conner’s testinony, rather than being presented to a jury, was
presented to an experienced DRC who, we are persuaded, had a
full appreciation of Conners’ experience and |imtations and who
was able to give proper weight to the testinony. Hence, to the
extent there may have been shortcom ngs in Conner’s credentials,
under the circunstances, we are persuaded that the adm ssion of

any testinony outside the scope of his expertise was harnl ess

error. “No error in either the adm ssion or the exclusion of
evi dence and no error or defect in any ruling . . . or in
anything done or omtted by the court . . . is ground for

di sturbing a judgnment . . . unless refusal to take such action

appears to the court inconsistent with substantial justice. The
court at every stage of the proceeding nust disregard any error
or defect in the proceedi ng which does not affect the

substantial rights of the parties.”??

Accordingly, there was
not reversible error associated with the testinony of M.

Conners.

22 CR 61.01.
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AVOML TESTI MONY OF SUE REED

Next, Sherry contends that the trial court erred by
denyi ng her the opportunity to present the avowal testinony of
the child s treating psychol ogi st, Sue Reed.

In January 1997, upon the initiative of Sherry, B.J.
began counseling treatnent with Sue Reed. |In June 1999,
following a visitation with Bill, B.J. appeared to Sherry to be
extrenely upset. As a result, Sherry contacted Reed, who asked
that B.J. be brought in to her office. As a result of her
evaluation of B.J. and his reaction to the recent shared
parenting time, Reed concluded that B.J. should not have
parenting time with his father. Reed advised Sherry of this,
and, as a result, B.J. mssed parenting time with his father as
schedul ed under the order. |In response, Bill filed a notion to
hol d Sherry in contenpt for violation of the trial court’s
parenting time order. Sherry responded with a notion to suspend
parenting tinme. At the hearing on the contenpt notion, it cane
to light that Reed had influenced Sherry’ s decision to violate
the trial court’s parenting time order. The trial court held
Sherry in contenpt and expressed annoyance that Reed had
recomended violating the trial court’s order.

As the June and August 2001 custody hearings
approached, Bill filed a notion to exclude the testinony of Reed

on the basis of her qualifications. The trial court granted
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Bill’s notion and stated to the effect that he would not allow a
wi t ness who had recomrended that his orders be violated to

testify in his court.?

Reed thus did not testify at the custody
heari ngs.

As a result of the trial court’s ruling, Sherry sought
to enter into the record the avowal testinony of Reed. As this
could not be done during the tinme allotted for the hearings, the
DRC al | owed Sherry thirty days® in which to take the avowal
testinony, which, in effect, established a w ndow for taking
Reed’ s avowal deposition to end on Septenber 10, 2001, thirty
days after August 11. It appears uncontested that Bill’'s
attorney wai ved notice of the avowal deposition and did not
intend to attend if the deposition was held during the thirty-
day w ndow.

As it turned out, Sherry failed to take the deposition
wi thin the wi ndow established at the hearing. The DRC issued
her proposed order on Novenber 6, 2001. On Decenber 3, 2001,
after the entry of the proposed order and the parties’
exceptions thereto, Sherry served Bill with notice that she

woul d be taking the deposition of Reed the next day, Decenber 4.

23 Sherry sought to appeal this ruling to this Court; however, by
order dated Cctober 8, 2001, the appeal was di sm ssed as
interlocutory. See Case 2001-CA-001736- MR

24 Because of the poor quality of the cassette tape recording, it

i s uncl ear whether the DRC granted a wi ndow of 30 days or 14
days to take the deposition.
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Bill then objected to i nadequacy of notice and noved to excl ude
the avowal testinony fromthe record. The trial court granted
Bill’”s notion and Sue Reed’'s avowal testinmony is not in the
appel | ate record.

Excl uded testinony nust be placed in the record by
avowal to be preserved for our review ?® Cbviously Sherry was
attenpting to conply with this requirenent, but since the avowal
testinmony is not in the record for us to review, we cannot

address the nerits of whether the trial court erred by granting

Bill’s nmotion to exclude her fromtestifying, but, rather, we
will limt our reviewto whether the trial court erred by
granting Bill’s notion to exclude Reed’ s avowal deposition.

It appears undisputed that (1) the DRC granted
Sherry’s notion to take Reed’ s avowal deposition within thirty
days follow ng the conclusion of the custody hearing; (2) Bill’s
attorney waived notice if the deposition was taken during this
w ndow;, (3) Sherry did not take the deposition within the
wi ndow, (4) when Sherry took Reed s testinony substantially
after the thirty day period she served Bill’s attorney; and (5)

the notice was not tinely.

2> Transit Authority of River City [TARC] v. Vinson, Ky. App.,
703 S.W2d 482, 487 (1985).
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"[ Al buse of discretion is the proper standard of
review of a trial court's evidentiary rulings."?®

Sherry was given a generous anount of tinme, thirty
days followi ng the custody hearing, to take Reed s avowal
deposition. Further, had she taken the deposition within the
allotted tine, notice would not have been an issue because Bil
wai ved notice. However, Sherry waited until alnost four nonths
after the conclusion of the custody hearing, and al nbst a nonth
after the DRC had entered her recomended order, and after the
parties had entered their exceptions to the DRC s order, to take
t he avowal deposition. Wth all that had transpired since
Bill’s original waiver of notice — nbost notably the expiration
of the wi ndow and the entry of the DRC s recommended order — we
are persuaded that the waiver was no |onger effective.

In light of Sherry's failure to conduct Reed s avowal
deposition within the thirty days allotted by the DRC, and her
failure to tinmely give notice of her belated taking of Reed s
avowal testinony, we find no abuse of discretion in the trial

court’s granting of Bill’s notion to exclude Reed’ s avowal

t esti nony.

REDUCTI ON OF PARENTI NG TI ME AS PUNI SHVENT

6 oodyear Tire & Rubber Co. v. Thonpson, Ky., 11 S.W3d 575,
577 (2000).
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Next, Sherry contends that the trial court erred by
reduci ng her parenting tine to punish her.

CR 76.12(4)(c)(iv) mandates that a party indicate how
an issue is properly preserved for review by an appel |l ate court.
Sherry’s brief does not cite to where in the record this issue
is preserved, and we will not search the record on appeal to
make that deternination.?’

Mor eover, CR 76.03(8) provides that a party shall be
limted on appeal to the issues in the prehearing statenent
before the Court of Appeals. Sherry did not list this as an
i ssue on her prehearing statenent, so the issue is unpreserved
on two grounds.

It is only to avert a manifest injustice that this
court will entertain an argunent not presented to the trial
court.?® W have reviewed Sherry’s argunent applying this
standard and concl ude that no manifest injustice occurred. To
the contrary, the record does not reflect that the trial court
increased Bill’s visitation time with B.J. for the purpose of

puni shing Sherry.

TRIAL COURT’ S REFUSAL TO RULE ON MOTI ONS

2! phelps v. Louisville Water Co., Ky., 103 S.W3d 46, 53 (2003).

28 Charash v. Johnson, Ky. App., 43 S.W3d 274, 281 (2000).
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Finally, Sherry contends that the trial court erred by
refusing to hear and rule on various notions. Specifically,
Sherry contends that the trial court failed to rule on her
notion to require Bill to undergo anger managenent counseling
and her notion to increase child support.

On Novenber 6, 2000, Sherry filed a notion to require
Bill to undergo anger counseling. On Novenber 20, 2000, the
trial court entered an order directing the DRC to “conduct a
change of custody hearing and a hearing on all substantive
Motions now pending . . . .” On June 1, 2001, Sherry filed a
notion for an increase in child support.

The hearings were held on June 6, June 7, and August
11, 2001. The DRC entered her recomended order on Novenber 6,
2001. In her exceptions filed Novenmber 14, 2001, Sherry stated,
anong ot her things, that she excepted to the Conm ssioner’s
order because “it did not address all pending notions of the
petitioner . . .” On Decenber 3, 2001, Sherry filed a
“suppl enment to exceptions” in which she stated that she excepted
fromthe recomended DRC order because “[t] he Comm ssioner
failed to rule on notions, including child support and to have
M. Vann attend anger nmanagenent.”

Again, Sherry has failed to direct us to where in the
record this issue was preserved. The hearings before the DRC

were held on June 6, June 7, and August 11, 2001. The record of
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t hose hearings consists of sixteen cassette tapes. It was

i ncunbent upon Sherry to direct us to where she requested the
DRC to rule on the issues of child support and the anger
managenent notion, if indeed she did.

We note, further, that the notion for an increase in
child support was filed only five days prior to the comencenent
of the child custody hearings. ||t appears that Bill had not
even filed his response to Sherry’s notion prior to the
comencenent of the hearings on June 6. W are not persuaded
that it was the intent of the trial court that the DRC even
address that issue at the custody hearings.

Mor eover, the anger managenent notion had been filed
sonme six nonths earlier, and while this notion apparently woul d
have been included in the trial court’s Novenber 20, 2000,
referral to the DRC, neverthel ess, nuch had transpired since
that time. The parties were engaged in al nost constant
litigation during this tine, and there was a constant stream of
contenpt notions flowing into the record. Gven the status of
t he case, and considering that the hearings were addressed
primarily to the issue of custody, absent the issue being
brought to her attention by the parties, the DRC could not
reasonably have been expected to rule on the notion of anger

managenent. As Sherry has not directed us to where she
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requested that the DRC rule on the anger managenent notion, this

i ssue i s not preserved.

CROSS- APPEAL - CASE NO. 2002- CA-000611- MR
The only issue raised by Bill in his cross-appeal is
that the trial court erred by failing to award him primary
custody of the child.
Bill contends that according to the overwhel m ng

evidence in the case, he should have been awarded primary

custody of B.J. In particular, Bill argues that he can be a
full -time parent whereas Sherry cannot; Bill does not have any
donmestic violence in his hone whereas Sherry does; that Bill has

a healthy relationship with B.J. whereas the child has periods
of extrene enotional distress while living with Sherry and David
Jorjani; and that Bill’s overall credibility in this case is
substantially greater than Sherry’s.

We di scussed the general principles of a nodification
of a joint custody decree and the standards of appellate review
in our discussion of Sherry’'s appeal of the trial court’s child
cust ody deci si on.

We al so addressed the trial court’s provided m ni nal
findings of fact addressing the best interest factors as set

forth in KRS 403. 340(3) and KRS 403. 270.
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As previously noted, the trial court found that B.J.
was finally adjusting to the divorce of his nother and father
and his life should not be interrupted again. These findings
were not clearly erroneous. These findings appear specifically
addressed to the issue that B.J. should not be subjected to a
change of residence, as he has finally, after a |ong period of
difficulty, becone adjusted to his new hone.

In light of the trial court’s finding that a change in
custody status could be disruptive to B.J.’s acceptance of his
parents’ divorce, and that it was not in the child s best
interest that his life be so disrupted, it did not abuse its
di scretion by denying Bill’s notion to nodify cust ody.

Accordingly, we affirmthe February 14, 2002, order of

the Whitley Circuit Court.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Sherry Jorjani, pro se Marcia A. Smth
Cor bi n, Kentucky Cor bi n, Kentucky

-23-



