RENDERED: MARCH 21, 2003; 10:00 a.m
NOI' TO BE PUBLI SHED

Conunomuealth Of Kentucky

Court of Appeals

NO. 2002- CA- 000507- MR

JAVARRA STRI CKLAND APPELLANT

APPEAL FROM JEFFERSON Cl RCU T COURT
V. HONORABLE THOVAS MCDONALD, JUDGE
ACTI ON NO 98- CR-002598 & 99- CR-002222

COMVONVEALTH OF KENTUCKY APPELLEE

OPI NI ON
VACATI NG AND RENANDI NG

k% k% *x*k k% k%
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COVBS, JUDGE. Jamarra Strickland appeals from an order of
February 1, 2002, of the Jefferson G rcuit Court denying his
motion for post-conviction relief pursuant to RCr® 11.42. After
a review of the record and the applicable authorities, we remand
the matter to the trial court for its further consideration.

On Cctober 21, 1998, Strickland was indicted on a
charge of nurder in the shooting death of De’ Ante Wat ki ns.

Several nonths later, he was also charged with being a second-

"Kentucky Rules of Criminal Procedure.



degree persistent felony offender. Pursuant to a plea
agreenent, Strickland pled guilty to both charges on Cctober 11,
2000. Under the terns of the agreement, he reserved the right
to argue for the inposition of a twenty-year sentence, the
m ni mum sentence possible. It was further agreed that the
Commonweal th woul d argue that Strickland should be incarcerated
for twenty-six years. At the sentencing hearing on Novenber 27,
2000, the trial court inposed the greater sentence pursuant to
t he Conmonweal th’ s recommendati on.

Strickl and subsequently sought relief fromhis
sentence and argued that his attorney rendered ineffective
assi stance by advising himthat if he accepted the
Commonweal th’s offer to plead guilty, he would be eligible for
parole in twelve years. Because Strickland had al ready served
nearly three years in jail prior to the sentencing, he alleged
t hat he was advised by his counsel that he could be eligible to
nmeet the parole board in as few as nine years. Strickl and
enphasi zed that parole eligibility was a major factor with
respect to his decision to waive his right to a jury trial. He
al so contended that he woul d have insisted on going to trial had
he known that he would be required to serve eighty-five (85)
percent of his sentence before being eligible for parole --

approximately twenty-two of the twenty-six years inposed instead



of the twelve years that he had believed would be his tinme to
serve.

In January 2002, the trial court conducted an
evidentiary hearing on the notion. Consistently with his
pl eadi ngs, Strickland testified that the advice he received
concerning parole eligibility was a significant factor in his
decision to plead guilty. He also testified that it was not
until he arrived in prison that he first discovered that he
woul d not be eligible for parole until after serving 85% of his
26-year sentence. Strickland enphasized that he woul d not have
pled guilty had he known the anpbunt of tinme that he would be
required to serve before he could be eligible for parole. H's
trial counsel testified that he did renmenber advising Strickland
how much tinme he would have to serve if he were not parol ed.
However, counsel was unable to recall whether there was any
di scussi on concerning the operation of KRS 439.3401 -- the
statute which nmandates that Strickland serve 85% of his
sent ence.

In its opinion and order, the trial court denied
Strickland' s notion as foll ows:

[Strickland] clains defense

counsel msinfornmed himregarding his parole

eligibility prior to entering the guilty

pl ea, which constitutes a violation of his

due process and he alleges that as a result

his guilty plea was not know ngly and
intelligently made. However, as the Court



poi nted out in Turner v. Conmonwealth,

Ky. App., 647 S.W2d 500, Boykin “does not
mandat e that a defendant nust be inforned of
aright to parole. This is especially true
since . . . parole is not a constitutiona
right.” The Court went on to state, “a
know ng, voluntarily and intelligent plea
does not necessarily include a requirenent
that the defendant be inforned of every
possi bl e consequence and aspect of the
guilty plea. A guilty plea that is brought
about by a person’s own free will is not

| ess valid because he did not know all
possi bl e consequences of the plea and al
possi bl e alternative courses of action. To
requi re such would lead to the absurd result
that a person pleading guilty would need a
course in crimnal [aw and penol ogy.” 1d.
at 500. Here, M. Strickland admts that
prior to sentencing the Court asked whet her
he understood the inplications of entering a
guilty plea on the record and he agreed that
he understood. Accepting the fact that the
Def endant made the plea know ngly,
intelligently, and voluntarily the Court
accepted his plea. Therefore, there was no
error made with regard to his plea of

guil ty.

We agree with Strickland s argunent that the tria

court msapplied the principles articulated in Turner. Turner

involved the failure to informa defendant of the mandatory
period of inprisonnent before parole eligibility, holding that
counsel’s nmere omi ssion to detail all aspects of parole
eligibility did not inpugn the plea process. However, an

om ssion to advise is not the issue before us. Strickland s

counsel allegedly m s-advised on parole eligibility when that

guestion was a critical factor in the plea-bargai ning process.



In Sparks v. Sowders, 852 F.2d 882 (6thCir.1988), the federa

appel l ate court reviewed a Kentucky case and held that “gross
m sadvi ce” concerning parole eligibility can result in

i neffective assistance of trial counsel. There is no question
t hat erroneous advice concerning parole eligibility can indeed
satisfy both prongs of a claimof ineffective assistance of

counsel set forth in Strickland v. Washington, 466 U S. 668, 104

S.Ct. 2052, 80 L.Ed. 2d 674 (1984).

The trial court should have nmade findi ngs regarding
the advice that trial counsel provided Strickland concerning
parole. If it had found that the advice was substantially
erroneous, it should then have made a finding as to whether
Strickland woul d have proceeded to trial despite the erroneous

advi ce concerning parole eligibility. See, H Il v. Lockhart,

474 U.S. 52, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985).

Strickland asks that this Court reverse the judgnment
and determne as a matter of |aw that he was received
ineffective assistance of trial counsel. The Commonweal th asks
that we affirmthe trial court’s judgnment, citing an unpublished

case fromthe 9'" Grcuit, Garcia v. US., reported as a Table

Case at 988 F.2d 118 (9'" Cir.1993). However, |ike Turner,
Garcia involved a defendant who was not advised at all about
ternms of parole as distinguished froma defendant who clained to

have been m s-advi sed. The Commpnweal th al so contends that the



record denonstrates that Strickland woul d have entered a guilty
pl ea regardl ess of how counsel advi sed hi mconcerning parole
eligibility.

Both Strickland and the Conmonweal th are premature as
to the relief they seek. First and forenost, the trial court
must make findings as to: (1) whether inproper advice was
rendered and (2) if so, whether it constituted ineffective
assi stance of counsel.

The judgnent of the Jefferson Grcuit Court is
vacated, and this matter is remanded for its reconsideration of
Strickland’s claimthat his attorney’s erroneous advice
underm ned the voluntariness of his guilty plea.

ALL CONCUR
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