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BEFORE: BAKER, COWBS, and SCHRODER, Judges.

COVBS, JUDGE. Keith Putty appeals froman order of the Boyle
Circuit Court dismssing his conplaint, which was treated as a
petition for declaratory relief pursuant to KRS' 418.040. At

i ssue was a prison disciplinary proceeding in which Putty was
found guilty of conspiracy to possess or to pronote dangerous
contraband. Putty alleges that the disciplinary action taken
against himviolated his due process rights. However, there was

sonme evidence from which the Adjustnment O ficer could reasonably

! Kentucky Revised Statutes.



have inferred that Putty was involved with snuggling drugs into
the prison. Additionally, the Boyle Crcuit Court correctly
anal yzed Putty’'s due process clains. Therefore, we affirm

The events giving rise to this appeal began on Apri
16, 2001, when Putty and Herman G ubbs were both i nmates at
Nort hpoi nt Training Center (NTC). Lieutenant Bill Case began an
investigation of Putty after intercepting an out-going letter
witten in code by G ubbs and addressed to his nother. The
letter instructed the recipient to package drugs in a video-
cassette and to mail it to the institution in care of Putty.

Li eutenant Case | ater taped a tel ephone conversation between
Grubbs and his nother that also inplicated Putty in the
smuggling schene. In his witten report, Case stated that in
addition to the letter and phone conversation, he had obtained
evi dence of Putty’s involvenent in the conspiracy froma
confidential informant. The report provided that the
informant’s identity and reliability would be provided “to the
adj ustnment officer only.”

On May 31, 2001, a hearing was conducted on the
charges. Putty denied having any know edge or involvenent in
the plan to bring drugs to the prison. Nevertheless, the
Adj ustment O ficer found himguilty:

based on the evidence contained in Lt. Cases
[sic] witten report, his investigation and



confidential informati on that has been
deened reliabl e.

Putty’ s puni shment was fixed at | oss of 180 days of good-tine
credit and 45 days of disciplinary segregation. Upon appeal,
the warden (the appellee, Janes Mrgan) concurred with the
Adj ustnment O ficer’s deci sion.

Putty filed an action in Boyle GCircuit Court
chal l enging the disciplinary action. That court concluded: (1)
that Putty “received all mandated due process protections” and
(2) that the hearing conducted by the Departnent of Corrections
“exceed[ed] all constitutional requirenents.” Putty’ s petition
was di smssed. This appeal foll owed.

Putty argues that the trial court erred in finding no
violation of his due process rights because of the Adjustnent
Oficer’s reliance on evidence obtained froma confidentia
informant. He further argues that the court erred in denying
his notion for an in canera review of the information provided
by the confidential informant. Finally, he naintains that his
due process rights were viol ated because he was not provided a
copy of the taped tel ephone conversation allegedly indicating
his participation in the drug conspiracy.

Wth respect to the evidence provided by the
confidential informant, Putty contends that the Adjustnent

Oficer failed to make any findings to support her concl usion



that the informant was reliable. Further, he contends that
nothing in the record denonstrated that the Adjustnment O ficer
actually made an i ndependent determ nation of the informant’s

reliability. He relies on Hensley v. Wlson, 850 F.2d 269 (6'"

Cr. 1988), in support of his argunent that he was denied
m ni mum due process by the failure of the Adjustnment O ficer to
make an i ndependent assessnent of the informant.

We agree that the holding in Hensley is applicable to
the circunstances presented in this appeal. However, we believe
that Hensl ey serves to support the conclusion of the trial court
that Putty’ s rights to due process were not infringed by the
Adj ustnent Officer’s reliance on the informant’ s evi dence:

As we have indicated earlier, the principa
reason the Suprene Court commanded in Wl ff
[ v. McDonnell, 418 U. S. 539, 94 S. C. 2963,
41 L. Ed.2d 935 (1974)] that prison

di sciplinary authorities prepare a “witten
statenent by the fact finder as to the

evi dence relied on and the reasons for the
di sciplinary action” is to enable review ng
courts to obtain a reviewable record that
denonstrates that the prison disciplinary
heari ng was conducted fairly. Such a record
must denonstrate, at a mninmum that the
comm ttee nenbers received information which
provi des sone evidence that the charged

m sconduct occurred and, when the evidence
is only the hearsay repetition of

i nformati on supplied by otherw se

uni dentified confidential informants, that
the commttee determned for itself, on sone
reasoned basis, that the informants and
their information were reliable.




We hold that prison disciplinary commttees
are obligated to assess the reliability of

i nmat e i nformants upon whose testinony they
rely to deprive inmates of good tine
credits. A contenporaneous witten record
must be nmade of the evidence relied upon.
If, because of efforts to protect informant
anonymty, the evidence in support of

di sciplinary action supplied to the inmate
fails to neet the constitutional m ninmum of
“some evidence,” nore detail ed evidence,
sufficient to neet constitutional standards,
must be placed in a nonpublic record.

Id. at 277 and 283 (enphasis added).

Al t hough Putty objects to the verification procedures
used by the Adjustnent O ficer, he overl ooks the fact that the
Oficer did not rely solely on evidence obtained fromthe
confidential informant. Rather, Lieutenant Case’ s investigation
produced ot her evidence -- a coded letter and a tel ephone
conversation -- that inplicated Putty in the crime. Thus, if we
were to exclude the evidence obtained fromthe informant, the

record contains the nodi cum of evidence necessary to uphold the

Adj ustnent Oficer’s finding of guilt. Superintendent,

Massachusetts Correctional Institution, Walpole v. Hll, 472

U S. 445, 455, 105 S.Ct. 2768, 2774, 86 L.Ed.2d 356, 365 (1985);

Smth v. O Dea, Ky.App., 939 S.W2d 353 (1997). Consequently,

the institution was not required to create a confidential, non-
public record for appellate review, the Adjustnment O ficer’s

reference to verification was all that was necessary. Hensl ey,



supra, and Gl haus v. WIson, Ky.App., 734 S.W2d 808, 810

(1987) .

Finally, Putty argues that he was treated unfairly by
the failure of the prison authorities to provide hima copy of
the taped tel ephone conversati on between G ubbs and his nother.
The appel |l ee contends that Putty has failed to preserve any
error for review as he did not raise this issue either in his
appeal to the warden or in his conplaint in the | ower court.

Regardl ess of the problens as to preservation, we
conclude that any failure to provide Putty a copy of the
t el ephone conversation prior to the hearing did not offend the
m ni mum due process rights to which Putty was entitled. 1In the
speci al context of prison disciplinary actions, due process
requires only: (1) advance witten notice of the charges; (2)
an opportunity to call witnesses and to present evidence; (3) a
brief witten statenment by the fact finder of the evidence
relied upon and the reasons for the decision; and (4) “sone

evi dence” to support the decision. Hill, supra, 472 U S. at

454-55; O Dea, supra, at 357. The trial court was correct in

concluding that Putty received all of these protections.
The order of the Boyle Circuit Court is affirned.
BAKER, JUDGE, CONCURS.

SCHRCDER, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON



SCHRCDER, JUDGE, DI SSENTING | think this case goes
too far. Gubbs and his nother could have set up the whole
schenme without Putty’' s know edge. |If we accept the confidentia
informant’s statenments, then there should be sonething for the
reviewing court to review to assure that the Adjustnent O ficer
determined the reliability of the confidential informant.

If the confidential informant’s information was not
used, then the conviction rests on the coded letter and taped
conversation of G ubbs and his nother. This could easily be a
set-up. Due process should require that upon request, the
appel l ant be provided a copy of the letter and the tape prior to
t he appel l ant’ s heari ng.

I would vacate and remand for further proceedings.
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