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McANULTY, JUDGE. WMark Morris (Mrris) appeals froma conviction
in the Boyle Grcuit Court of one count of indecent exposure, a
m sdenmeanor, for which he received a sentence of 90 days in jai
and a $250 fine. Morris clainms nunerous errors at trial
resulting in a deprivation of his right to a fair trial. Anong

his clains, Mixris did not raise the issue of the circuit

! Seni or Judge Thomas D. Enberton sitting as Special Judge by assignment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky constitution
and KRS 21.580.



court’s power to hear this nm sdeneanor case. However, upon
reviewi ng the record, there can be no other concl usion but that
the circuit court |acked subject matter jurisdiction.
Consequently, the judgnment in the circuit court is void.

We begin by briefly setting out the underlying facts,
then nove to a discussion of the jurisdictional defect. 1In the
summer and fall of 1999, three young girls ranging in age from
six to eight at the tinme were frequent visitors in Mark Morris’s
home. The girls cane to the Morris honme to play with Mrris’'s
daughter who was around the sanme age. 1In addition, Mrris’s
wi fe frequently provided childcare for one of the little girls.

In early 2000, one of the girl’s nothers called the
| ocal sheriff’'s departnent after she “saw sone things” and
| earned sonme things fromMark Mirris’s wife. After an
i nvestigation by the Kentucky State Police and the Cabinet for
Children and Famlies, on May 5, 2000, the Boyle County G and
Jury returned two separate indictnents against Mrris.

The first indictnment, indictment nunber 00-CR-
00028(1), charged Morris as follows in violation of KRS 510. 110,
a class D fel ony:

On or about the fall of 1999 in Boyle

County, Kentucky, the above nanmed defendant,

Mark Morris, commtted the offense of First

Degree Sexual Abuse by subjecting a fenale

child, Autum Voorhies, of less than 12
years of age, to sexual contact, against the



peace and dignity of the Commonweal t h of
Kent ucky.

The second indictnent, indictnment nunber 00-CR-
00028(2), charged Murris as follows in violation of KRS 510. 150,
a class B m sdeneanor:

Bet ween the Summer of 1999 and the Fall of

1999 as a continuing course of conduct, in

Boyl e County Kentucky, the above naned

def endant, Mark Morris, commtted the

of fense of |Indecent Exposure when he exposed

his genitals in the presence of Marquie

Cassi dy, Di anond Voorhi es & Autumm Voor hi es

agai nst the peace and dignity of the

Commonweal t h of Kent ucky.

The two of fenses were not joined in the sane
i ndi ctment as authorized by RCr 6.18. Nor did the trial judge
i ssue an order of consolidation of offenses for trial, as
authorized by RCr 9.12. Apparently, defendant’s counsel, the
trial judge and the Cormonwealth’s attorney all believed that
such a joinder or consolidation had occurred because on January
22, 2002, Morris’s counsel nade a notion under RCr 9.16 for
separate trials on the m sdeneanor exposure charge and the
fel ony sexual abuse charge.

After hearing the issue, the trial judge granted
Morris's notion for separate trials. Upon granting the notion,
the trial judge noted that it needed to resolve the matter of

whet her he was required to remand the m sdeneanor exposure

charge to the district court. To assist the court, Mrris’s



counsel submtted a brief nmenorandumin which she cited the case

of Commonweal th v. Adkins, Ky., 29 S.W3d 793, 795 (2000) for

its holding: “W are of the opinion that whether a felony
charge is dismssed or reduced prior to trial, or during such,
has no bearing on whether the circuit court can di spose of the
remai ni ng m sdenmeanor (s), so long as the charges were joined in
the sane indictnent.” (enphasis ours). Later in the
menor andum Morris’s counsel stated that it was uncl ear why the
Adki ns court nmade a distinction between a single indictnent in
which a felony offense was joined with a m sdeneanor offense and
separate indictnents as in the instant case. Mrris’ s counse
advi sed the court in this nmenorandumthat the Boyle Circuit
Court had jurisdiction of the m sdeneanor upon indictnent, and
the trial court had discretion to remand the m sdeneanor.

Al t hough the record does not contain an order
di sposing of the issue of jurisdiction, it is clear the circuit
court decided that it had jurisdiction as the trial comenced on
January 30, 2002. Unfortunately, the felony and m sdeneanor
of fenses were never properly joined; therefore, the reliance on

Adki ns was m spl aced. See Adkins, 29 S.W2d at 795 (The

presunpti on agai nst divesting a court of jurisdiction is
dependent on jurisdiction having properly attached.)
KRS 24A. 110 deals with the crimnal jurisdiction of

the district court. Subsection 2 of that statute provides:
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The district court has exclusive
jurisdiction to make a final disposition of
any charge or a public offense denom nat ed
as a m sdeneanor or violation, except where
the charge is joined with an indictnent for
a felony .

In this case, the m sdeneanor charge was not j oi ned
with an indictnment for a felony, although all parties assuned
that it was. The facts of this case are on all fours with

Jackson v. Commonweal th, Ky., 806 S.W2d 643, 645-46 (1991). As

in Jackson, all parties treated the fel ony and m sdeneanor
charges as though they were joined in a single indictnent.
However, in Jackson as in this case, there were two separate
indictnents, one for a felony and one for a m sdeneanor.

I ndeed, for the very reason that the trial court m stakenly
granted Morris’s notion for separate trials -- the offenses were
not of the same or simlar character nor were they based on the
sane acts or transactions connected together or constituting
parts of a common schene or plan -- these offenses coul d not
have been joined in the same indictnent in the first place. See

RCr 6.18; Sebastian v. Commonweal th, Ky., 623 S.W2d 880, 881

(1981) (“RCr 9.16, which requires a show ng of prejudice,
applies only when the requirenments of RCr 6.18 are satisfied --
that is, when technically a joinder is proper but as a matter of

fact will be prejudicial.”)



The jurisdictional question we have found to be
deci sive on this appeal was not raised by Mirris. See

Commonweal th Dept. of H ghways v. Berryman, Ky., 363 S.W2d 525,

526 (1963).

However, it is disclosed by the record, and
we are bound to take cogni zance of any
defect that may invalidate the judgnment
under review. “On every wit of error or
appeal, the first and fundanental question
is that of jurisdiction, first of the
reviewi ng court, and then of the court from
whi ch the record conmes. This question
cannot, so far as jurisdiction of the
subject-matter is concerned, be waived by
the parties or overlooked by the court. It
is, therefore, open for the consideration of
the review ng court whenever it is raised by
any party, or it may even be raised by the
court of its own notion.”

Id. at 526-27, quoting 3 Am Jur. 383, Appeal and Error 8§ 839.

Wthout jurisdiction, the judgnent entered at trial

was void. See Jackson, 806 S.W2d at 646. Accordingly, we

vacate and remand to the Boyle District Court for further
proceedi ngs. Further, having concluded the circuit court |acked
subject matter jurisdiction, this Court is without jurisdiction
to review the nerits of the clains raised by Murris in this
appeal .

ALL CONCUR
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