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BEFORE: BUCKI NGHAM M NTON, AND TAYLOR, JUDGES.
BUCKI NGHAM JUDGE: Anthony L. Green appeals from a judgnent of
the Fayette Circuit Court wherein he was convicted of receiving
stol en property over $300 and of being a first-degree persistent
felony of fender and was sentenced to ten years in prison. W
affirm

On February 28, 2001, Charles Hunphrey, G een’s uncle,
was awakened at his residence by G een who inforned himthat he
had hit Hunphrey’'s car that was parked on the street with his

truck. Geen pleaded with Hunphrey to not call the police, but



Hunphrey did so. Sergeant David Marcum and O ficer Law ence
Savile of the Metro Police responded to the call

Green adm tted having consuned approxi mately six beers
and havi ng snoked marijuana and crack cocaine. |In response to
guestions fromthe officers, Geen related that the truck
bel onged to his conpany but that he could not renenber the
conpany nane. Geen had the keys to the truck in his
possession, and the officers located it a couple of blocks away.
The next day the officers discovered that the truck had been
stolen wthin the previ ous week.

Green was indicted by a Fayette GCircuit Court grand
jury on a charge of receiving stolen property over $100 in
violation of KRS! 514.110 and of being a first-degree persistent
felony offender (PFO in violation of KRS 532.080. A jury tria
was held in January 2002, and Green did not testify or offer any
evi dence on his behalf. The jury found himguilty of the
charges and sentenced himto one year in prison on the receiving
stol en property charge, enhanced to ten years as a result of his
PFO status. This appeal foll owed.

Green’s first argunent is that the trial court abused
its discretion when it denied his notion for a directed verdict

on the receiving stolen property charge. He asserts that the

! Kentucky Revised Statutes.



evi dence was insufficient to support the charge. The rel evant
portions of the applicable statute are:

(1) A person is guilty of receiving stolen
property when he receives, retains, or
di sposes of novabl e property of another
know ng that it has been stolen, or
havi ng reason to believe that it has
been stolen, unless the property is
recei ved, retained, or disposed of with
intent to restore it to the owner.

(2) The possession by any person of any
recently stolen novabl e property shal
be prinma facie evidence that such
person knew such property was stol en

KRS 514.110(1) and (2).
The directed verdict rule has been stated as foll ows:

On notion for directed verdict, the
trial court nust draw all fair and
reasonabl e inferences fromthe evidence in
favor of the Commonwealth. |[If the evidence
is sufficient to induce a reasonable juror
to believe beyond a reasonabl e doubt that
the defendant is guilty, a directed verdict
shoul d not be given. For the purpose of
ruling on the notion, the trial court nust
assune that the evidence for the
Comonweal th is true, but reserving to the
jury questions as to the credibility and
wei ght to be given to such testinony.

Conmonweal th v. Benham Ky., 816 S.W2d 186, 187 (1991).

Furthernore, “[o]n appellate review, the test of a directed
verdict is, if under the evidence as a whole, it would be
clearly unreasonable for a jury to find guilt, only then the

defendant is entitled to a directed verdict of acquittal.” Id.



Green argues that there was no proof that he knew t he
truck was stolen or that he did not intend to restore it to the
proper owner if he did know. See KRS 514.110(1). He contends
that in the absence of such proof, he was entitled to a directed
verdict of acquittal on the charge. The Commonweal th argues in
response that the fact Geen was in possession of the recently
stolen truck was prima facie evidence that he knew it was
stolen. See KRS 514.110(2). Furthernore, the Commonweal th
asserts that know edge that the truck was stolen nay be

established by the surrounding circunstances. See Caudill v.

Conmonweal th, Ky., 256 S.w2d 8, 9-10 (1953).

We agree that there was sufficient evidence to
overcone Green’s directed verdict notion. First, as noted by
t he Commonweal th, the fact that Green was in possession of the
recently stolen truck was prina facie evidence that he knew it
was stolen. KRS 514.110(2). Second, the circunstances
surroundi ng Geen’s arrest supported an inference that he knew
it was stolen. Geen attenpted to | eave the scene when the
police arrived, he requested that his uncle not notify the
police in connection with the accident, he gave m sl eadi ng
information to the police concerning the ownership of the truck
he thanked the officer when he was first notified that he was
only charged with DU, and he offered no explanation as to how

the truck cane into his possession and control. In |light of the
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statute and these circunstances, we conclude that the court
properly denied Geen’s notion for a directed verdict.

Green’s second argunent is that the trial court erred
when it failed to give the jury an instruction on a | esser
i ncl uded of fense of unauthorized use of an autonobile in
violation of KRS 514.100. That statute provides that “[a]
person is guilty of the unauthorized use of an autonobile or
ot her propelled vehicle when he know ngly operates, exercises
control over, or otherw se uses such vehicle w thout consent of
t he owner or person having | egal possession thereof.” KRS
514.100(1). In order for a person to be guilty of receiving
stolen property, it nmust be proved that he or she “receives,
retains, or disposes of novable property of another know ng that
it has been stolen, unless the property is received, retained,
or disposed of with intent to restore it to the owner.” KRS
514.110(1). Whiile receiving stolen property over $300 is a
Class D fel ony, unauthorized use of an autonobile is a Class A
m sdeneanor. G een argues that “there was no cl ear evidence of
intent presented by the Commonweal th, or that G een knew of the
status of the truck.” Further, he asserts that the jury did not
know how he got the truck or what he intended to do with it.

“[A] defendant is entitled to have his theory of the

case submtted to the jury.” Davis v. Commonweal th, Ky., 252

S.W2d 9, 10 (1952). “Wiere the defendant’s theory is that his
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actions amobunted to a | esser offense than the one charged, this
essentially constitutes a defense to the higher charge.” Logan

v. Commonweal th, Ky. App., 785 S.W2d 497, 498 (1990). However,

there nust be substantial evidence to support the theory of a
| esser included offense in order for the defendant to be

entitled to such an instruction. Id.; Lawson v. Commopnwealt h,

Ky., 85 S.W3d 571, 578 (2002).

In the case sub judice we do not see any evidence,
much | ess substantial evidence, to warrant giving an instruction
for unauthorized use of an autonobile. Geen neither testified
nor presented any evidence on his behalf. Furthernore, the
evi dence of the Commonweal th did not warrant the giving of such
an instruction. Rather, the evidence of the Commonweal th was
that Green was in possession of the truck several days after its
theft and approximately 80 mles fromwhere it was stolen. 1In
short, there was no evidence to support a theory that G een was
sinply “joyriding” or that he had any intent to restore the
truck to its owner. Under these circunstances we concl ude the
trial court did not err in refusing to instruct the jury in the
manner requested by G een.

The judgnent of the Fayette Circuit Court is affirned.

ALL CONCUR
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