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BEFORE: BAKER, GUI DUG.I, AND KNCPF, JUDGES.
BAKER, JUDGE. Al | state I nsurance Conpany (Allstate) brings
this appeal froman August 17, 2001, judgnent of the Jefferson
Circuit Court. W affirm

It appears that an unknown driver collided with the
vehicle that Bobbie D. Powell (Powell) was driving. As a
result, Powell brought a civil action for uninsured notorist’s
(UM benefits against Allstate. A jury awarded Powel |

$21,649. 70 for past nedical expenses and $3,500.00 for future



nmedi cal expenses. By judgnent entered August 17, 2001, the
circuit court found that Powell had been awarded $21,649.70 in
wor kers’ conpensation benefits for past nedical expenses and
that Powell would be entitled to workers’ conpensation benefits
in the sumof $3,500.00 or nore for future medi cal expenses.
The court thus concluded that the UM benefits should be set off
agai nst the workers’ conpensation benefits:

. the Court finding that paynment and

recei pt of workers’ conpensation benefits is

adequat e conpensati on and adequate recovery

for the danmages awarded Plaintiff by the

verdict of the jury;

I T IS HEREBY ORDERED AND ADJUDGED:

2. That Plaintiff takes nothing
further from Defendant Allstate |Insurance
Conpany.
Ther eupon, Powel|l filed an “Cbjection to Tendered
Judgnent of Allstate Insurance Conpany.” By order dated January

9, 2002, the circuit court anended its January 17, 2001,

judgment. Relying on Philadel phia Indemity |nsurance Conpany

v. Mrris, Ky., 900 S.W2d 621 (1999), the court held that “the
plaintiff is entitled to recover the full anmount of damages
awarded by the jury, $25,149.70, wi thout any setoff or reduction
for workers’ conpensation benefits paid to her or on behal f of

Bobbie D. Powel|.” This appeal follows.



Al'l state contends that the circuit court conmmitted
error by failing to offset the workers’ conpensation benefits
agai nst UM benefits. W observe that such offset would
effectively reduce Powell’s UM benefits to naught. To resolve
this appeal, we nust initially exam ne the setoff provision
all egedly contained in Allstate’ s insurance policy. Allstate
makes reference to such an offset provision in footnote three on
page three of its brief. However, Powell| argues that
“All state’s contract does not have a setoff provision, but that
provision applies to U Mcoverage.” Brief for Appellee at 4.

We are unable to resolve this dispute, as the insurance policy
is not in the record on appeal.

In the record, we |ocated a docunent entitled
“Exhibits (Plaintiff).” Upon that docunent, it is indicated
that Exhibit 1 is the Allstate policy and Exhibit 2 is a nedica
expense summary. The docunent indicates that there should be a
check mark by the exhibits which were introduced into evidence.
A check mark is found by Exhibit 2, the nedical expense sumary,
but not by Exhibit 1, the Allstate insurance policy. This |eads
to the conclusion that the Allstate insurance policy was never
i ntroduced into evidence. Nevertheless, after an exhaustive
search of the record, we are unable to | ocate the Allstate

i nsurance policy at issue. W note that Powel| has placed a



purported copy of the insurance policy in the appendix to his
brief.
CGvil Rule of Procedure 76.12(4)(c)(vii) states:

The first item of the appendi x shall be a
listing or index of all docunents included
in the appendi x. The appellant shall place
t he judgnent, opinion, or order under review
i mredi ately after the appendi x |ist so that
it is nost readily available to the court.
Except for matters of which the appellate
court may take judicial notice, materials
and docunents not included in the record
shall not be introduced or used as exhibits
in support of briefs. (Enphasis added).

As the Allstate insurance policy is not in the record, we think
it clearly inproper for Powell to include it in the appendi x of

his brief. See Croley v. Alsip, Ky., 602 S.W2d 418 (1980).

Mor eover, we observe that the insurance policy in the appendix
of the brief is m ssing pages.

It is well-established that the burden is on the
appel lant to ensure that this court is supplied with a

sufficient record to decide the appeal. See Fanelli v.

Commonweal th, Ky., 423 S.W2d 255 (1968), reversed on other

grounds, 455 S.W2d 126 (1969). W are to assune that that
portion of the record not before us supports the decision of the

circuit court. See Colonial Life & Accident |nsurance Co. V.

Weartz, Ky. App., 636 S.W2d 891 (1982). As such, we nust
assunme that the Allstate insurance policy did not contain a

pertinent setoff provision. Wthout such a setoff provision, we

-4-



are conpelled to conclude that Allstate is not entitled to set
of f workers’ conpensation benefits against UM benefits ow ng
under its policy.?

For the foregoing reasons, the judgnent of the

Jefferson Circuit Court is affirned.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Kevi n Matt hews Robert L. Catlett, Jr.
Ri cketts & Travis Sales, Tillman & Wal | baum
Loui sville, KY LPPC

Loui sville, KY

! Thi s opinion should not be m sconstrued as passing upon whether Allstate
I nsurance Conpany possesses subrogation rights. Wne v. d obe Anerican
Casualty Co., Ky., 917 S.W2d 558 (1996).
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