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EMBERTON, CHI EF JUDGE. Janes Lankin appeals froma judgnent of
the Jefferson Crcuit Court convicting himof assault under
extrene enotional disturbance, disorderly conduct, and al coho
i ntoxi cation and sentencing himto five years’ inprisonnent,
probated for five years after service of ninety days in jail
On appeal, he contends that there was insufficient evidence for

a jury instruction on assault under extrene enoti onal



di sturbance and that the instruction given was erroneous. W
affirm

At trial, the followng facts were devel oped: On the
eveni ng of May 30, 2001, Lankin and his friends, N ck Knoth and
Seth Stone, visited the Phoenix H Il Tavern in Louisville. Al
had been drinking. John Brewer worked at the tavern as a val et
in the men’s restroom Stone entered the restroom and after
grabbi ng a handful of mnts fromthe restroomcounter, got into
a verbal altercation with Brewer. According to Brewer’s
testinony, Stone shouted obscenities at him called hima
“nigger,” and spat on him Another man in the restroom Jeffery
Hedges, attenpted to cal m Stone who proceeded to al so spit on
Hedges.

Hedges and Stone left the restroom and began to fight.
At this point Lankin approached Hedges and struck himin the
head with a beer bottle. Of-duty State Trooper Richard
Wodsi de, present at the tavern, saw Lankin strike Hedges. He
restrai ned Lankin and then dragged himto a booth.

After Whodside identified hinself as a state trooper
and attenpted to calmhim Lankin began to curse Wodsi de and
attenpted to strike him Wodside then threw Lankin under a
tabl e and Lankin struck Wodside with a chair. After an attenpt
to flee, Lankin was eventual |y apprehended by Wodsi de and

detained until police arrived.



At the conclusion of the evidence, the Comonweal th
requested the court to instruct the jury on assault under
extreme enotional disturbance. Over Lankin s objection, the
court ruled there was sufficient evidence to justify the
instruction. KRS' 508.040(1) provides in pertinent part:

I n any prosecution under KRS 508. 010,

508. 020 or 508.030 in which intentionally

causi ng physical injury or serious physical

injury is an elenent of the offense, the

def endant may establish in mtigation that

he acted under the influence of extrene

enoti onal disturbance, as defined in

subsection (1)(a) of KRS 507.020.

Al t hough the statute generally works to the benefit of
a defendant, there are cases where an accused believes it
strategically better not to have the instruction included and

| eave the jury with only a guilty or not guilty choice on the

assault charge. However, in Commonwealth v. Elnore,? the court

held that if there is evidence to support the instruction, even
if objected to by the accused, it is the duty of the court to
gi ve an extreme enotional disturbance instruction.

Extrenme enotional disturbance is a tenporary state of
m nd “so enraged, inflaned, or disturbed as to overcone one’s
j udgnment, and to cause one to act uncontrollably fromthe

inmpelling force of the extrenme enotional disturbance rather than

1 Kentucky Revised Statutes.

2 Ky., 831 S.W2d 183 (1992).



fromevil or malicious purposes.”® Here, there was sufficient
evi dence, that in the heat of the barroom brawl, Lankin acted
wi t h physical violence toward Wodsi de because of his enraged
state of mind rather than with evil or malicious intent. The
i nstructi on was proper.

Lankin’s objection to the content of the instruction
is not well taken. The instructions properly included a self-

protection defense. The judgnent is affirned.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
David A Lanbertus Al bert B. Chandler 11
Loui svill e, Kentucky Attorney Cenera

Perry T. Ryan
Assi stant Attorney Genera
Frankfort, Kentucky

3 Mdellan v. Conmonweal th, Ky., 715 S.W2d 464, 468-69 (1986).




