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BEFORE: BARBER, DYCHE, AND TACKETT, JUDGES.
TACKETT, JUDCGE: Rivernont Inn, Inc. (“Rivernont”) appeals from
a summary judgnent entered in its fraud action agai nst Holiday
Hospitality Franchising, Inc. (“Holiday”), and Bass Hotels &
Resorts, Inc. (“Bass”). R vernont argues on appeal that sunmmary
j udgnment was i nproper for several reasons, discussed infra.
After a careful review, we affirm

This cause of action arose fromthe purchase of a

hotel on Zorn Avenue in Louisville, Kentucky, by Rivernont from



MD I nvestnents (“MD’). ND was operating the hotel as a Holiday
Inn at the tinme, and Rivernont intended to continue operating
the hotel as a Holiday Inn. However, franchises are not
transferabl e, and R vernont began negotiations with Holiday in
order to obtain a franchise license to operate the hotel as a
Holiday Inn. Rivernont already operated a franchi se at another
hotel in Clarksville, Indiana. Substantial upgrades were
proposed during the course of the application for change of
ownership by R vernont, which would cost approximtely $1.4
mllion. This Property Inprovenent Plan (PIP) was a key feature
in Rivernont’s attenpt to purchase the hotel and its franchise
application. Rivernont’s franchise application was schedul ed
for review three tines between Novenber 1997 and February 1998.
During the application process, R vernont acknow edged in
witing several tinmes that Holiday does not enter into ora
agreenents “with respect to licenses or natters pertaining to
the granting of a license.” The docunents further stated that
Hol i day “reserves the sole right to approve or disapprove the
Application for any reason it nay determ ne.”

Three days prior to closing on the hotel property,
whi ch was schedul ed for February 6, 1998, Rivernont allegedly

contacted Judy Bl oodworth?, Vice President of Franchise

! Bloodworth testified by deposition that she did not recall being contacted
by Rivernont, and no record of the tel ephone conversation exists, either in
the formof recording or handwitten notes. However, for purposes of summary
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Adm ni stration for Holiday, informed her that the closing would
take place in three days, and asked whether Rivernont should
proceed with the closing. According to Rivernont, Bl oodworth
told themthat |icensing would be forthcom ng and to cl ose on
the property. Rivernont proceeded with the closing, but on
February 10, 1998, when the Franchi se Application Commttee net,
t hey approved the franchi se subject to the condition that the
hotel would not be on Holiday’ s national network until the PIP
was conpleted to Holiday' s satisfaction. Rivernont did not
accept this condition, and later filed this action, alleging
fraud and alleging that they had detrinmentally relied on
Hol iday’ s “prom se” to grant a franchise. After discovery,
Hol i day noved for summary judgnment on all clains. 1In a very
t horough opinion, the circuit court granted sunmary judgnent.
Thi s appeal foll owed.

Wth respect to the claimof fraud, the circuit court
held that Ri vernont could not prove the elenents of fraud by
cl ear and convincing evidence. The six elenents of fraud are

set forth in United Parcel Service v. Rickert, Ky., 996 S. W2d

464 (1999) as follows: the defendant a) nmade a nateri al
representation; b) which was fal se; c) which was known to be

fal se or made recklessly; d) which was nmade with i nducenent to

judgrment, the circuit court treated the allegation as true, and on appellate
review, we are bound to do the sane.



be acted upon; e) which plaintiff acted in reliance upon; and f)
whi ch caused plaintiff injury. Rivernont alleges that Holiday
falsely represented that Ri vernont would be granted a franchi se.
The circuit court held that Bloodworth’s all eged assurance to

Ri vernont that its application would be approved was a
prediction of future events only, not a statenent of past or
present material fact. Rivernont argues on appeal that Holiday
had a duty to disclose the nere possibility that the hotel would
have to go off-network until the PIP was conplete, and that the
circuit court therefore should not have granted summary
judgment. Holiday argues that the statenents attributed to

Bl oodworth are predictions of the future conduct of the
Franchi se Approval Commttee, and therefore cannot be the basis

of a fraud claim St. Martin v. KFC Corp., 935 F. Supp. 898, 909

(WD. Ky. 1996). W agree with the circuit court that the
statenent is a prediction, and not a statenent of present or
past material fact. R vernont argues that Holiday had a duty to
di scl ose the nmere possibility that the application could be
denied or could cone with conditions; the record reveal s that
Hol i day did so, and Rivernont acknow edged in witing that
Hol i day may deny an application “for any reason it may
determne.” Rivernont argues that the case of Bryant v.
Troutman, Ky., 287 S.W2d 918 (1956) stands for the proposition

that “non-reliance” clauses are never enforceable in Kentucky.
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We disagree; a review of that case reveals that the defendant in
Bryant did not even argue that the non-reliance clause operated
to absolve it of all liability fromfraud; rather, it argued
that the non-reliance clause operated to prevent the plaintiff
fromintroduci ng parol evidence of fraudulent, ora

m srepresentations at trial. The Bryant case hardly stands for
t he sweeping proposition that R vernont wishes it to. Also,
Bryant concerned fraudul ent inducenment to purchase real estate,
where the seller fraudulently conceal ed defects fromthe
purchaser. The facts of this case are very, very different from
the facts of Bryant; here, Rivernont acknow edged in witing
that Holiday did not nake oral agreements or prom ses with
respect to franchises or licenses, then, wth full know edge of
this fact, requested that Bl oodworth do exactly that, or at

| east to give sone assurance that the application would be
granted. Bl oodworth was asked to nake a prediction regarding
the approval of the application; taking the allegations as true
for purposes of summary judgnent, the circuit court neverthel ess
concl uded that Bloodworth did no nore than make a prediction,
which is not sufficient to constitute fraud by

m srepresentation. W hold that the circuit court correctly
hel d that there was not enough evidence to support a clai m of
fraudul ent m srepresentation, in light of all the facts that

Ri vermont knew and Ri vernont’s previous agreement acknow edgi ng
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that Holiday did not nake oral representations respecting
licenses and franchises. Further, we hold that as a matter of
law, a party may not rely on oral representations that conflict
with witten disclainmers to the contrary which the conpl ai ni ng
party earlier specifically acknow edged in witing, follow ng

the precedents established in other jurisdictions. See Trifiro

v. New York Life Ins. Co., 845 F.2d 30 (1% Gir. 1988).

Ri vernmont al so focuses on Bl oodworth’ s “apparent
authority” to bind Holiday regarding |icenses in general and her
actual authority to issue tenporary licenses. The circuit
court, in considering this issue, stated that “in Kentucky a
principal nmust by his actions, words or even inaction, create
t he appearance that a particular person at issue is his agent,
authorized to act in his stead.” Opinion and Order at page 6
(citation omtted). However, prior to any alleged
representations by Bloodworth, Holiday specifically stated in
witing that it “does not enter into oral agreenents or
understandings with respect to |icenses or matters pertaining to
the granting of a license.” The circuit court correctly held
that “where this type of specific disclainer is made, apparent
authority sinply does not exist.” 1d. Rivernont cannot
acknowl edge in witing that no person has authority to bind

Hol i day t hrough an oral agreenent and then | ater claimthat

anyone had “apparent authority” to do so.
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Further, as the circuit court noted, Rivernont’s
application was in fact approved, but cane with a condition that
Ri vernont found unacceptable. Even taking Rivernont’'s assertion
t hat the tel ephone conversation with Bl oodworth took place
exactly as described, Ri vernont never asked about the
possibility of conditional approval, even though it knew that it
was goi ng to undertake substantial renovation of the property
and had submtted a plan to i nprove the property to Holi day.
Thus, Rivernont argues that Holiday's failure to informthem of
the |ikelihood of any condition constitutes fraud by om ssion,
di scussed infra. Because the statement on its face was not
fal se, however, an action for fraud by m srepresentati on does
not lie.

Turning, then, to the claimof fraud by om ssion, we
conclude that the circuit court did not err in granting sunmmary
judgnment. Fraud by omi ssion is not the sane, at law, as fraud
by m srepresentation, and has substantially different el enents.
To prevail on a claimof fraud by om ssion, or fraud based on
failure to disclose a material fact, a plaintiff nust prove: a)
that the defendants had a duty to disclose that fact; b) that
defendants failed to disclose that fact; c) that the defendants’
failure to disclose the material fact induced the plaintiff to
act; and (d) that the plaintiff suffered actual damages. Smth

v. CGeneral Mdtors Corp., Ky. App., 979 S.W2d 127 (1998). A

-7-



duty to disclose facts is created only where a confidential or
fiduciary relationship between the parties exists, or when a
statute inposes such a duty, or when a defendant has partially
di scl osed material facts to the plaintiff but created the

i npression of full disclosure. Dennis v. Thonson, Ky., 43

S.W2d 18 (1931). As the circuit court noted, there is clearly
no fiduciary or confidential relationship between the parties,
nor is there a duty created by statute in this case. Therefore,
the plaintiff nust prove that the conversation with Bl oodworth
was a partial disclosure of material facts that created the

fal se inpression of full disclosure. However, as the circuit
court held, this claimnust fail both because of the prior
acknow edgenent in witing that Holiday woul d nmake no ora
representations nor enter into oral agreenments with respect to
the granting of a license. Rivernont cannot, having signed such
an acknow edgenent, claimthat such an oral representation |ed
it to believe that it would receive a franchise, but with the
fraudul ent om ssion that the hotel would have to be off the
national network until the PIP was conplete. In addition, as
the circuit court correctly stated, there was no evidence in the
record which indicated that Bl oodworth, or anyone el se, knew of
such a condition until the conmttee nmet approxi mately one week

after the conversation allegedly occurred.



Ri vernmont al so nakes an argunent for recovery in
guantum neruit, arguing that Holiday was unjustly enriched.
However, an essential elenment for recovery in quantumneruit, as
Hol i day pointed out at oral argunent, is that the party seeking
recovery must perform sone service for which he nust be
conpensated in order to avoid unjustly enriching the other
party. Here, Rivernont sinply did not performany services for
Hol iday for which it mght be entitled to recover in quantum
meruit. Its argunent that the application fee falls under
guantum neruit is unavailing.

Turning now to the claimof breach of contract,

Ri vernmont argues that the circuit court erred in holding that no
bi ndi ng oral contract was forned by the conversation with

Bl oodworth. The circuit court held that even if an ora

contract was fornmed, it would be unenforceable under the Statute
of Frauds. The franchise application was for a five-year term
even if Bloodworth effectively “approved” the franchise
application by telling R vernont that the application would be
approved, the statute of frauds clearly applies because the
contract cannot be perforned within one year. Rivernont argues
that the circuit court erred for two reasons. First, it argues
that the statute of frauds does not apply where the contract is
t he product of actionable fraud or if the defendant shoul d be

equi tably estopped fromdenying the contract. Second, it argues
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that the statute of frauds may not be invoked when one party has
fully perfornmed its obligations under the contract. Ignoring
for a nonent the obvious problemthat no enforceable ora
contract can exist in light of the prior signed acknow edgnents
that Holiday does not enter into oral agreenents with respect to
the grant of |icenses, we shall consider each of these argunents
in turn.

The first argunent, that the statute of frauds cannot
be i nvoked where the contract is the product of actionable
fraud, fails of necessity because the contract is clearly not
t he product of actionable fraud. The circuit court correctly
hel d that no action for fraud can be sustained; accordingly,
this exception to the statute of frauds does not apply.

Ri vernont also clains that the “oral contract” nust be enforced
because of its detrinmental reliance upon an alleged ora
prom se. This alone is not sufficient to defeat the statute of

frauds; actual fraud nust be proven. Smth v. Ash, Ky., 448

S.W2d 51, 53 (1969). Rivernont confuses prom ssory estoppe

wi th equitabl e estoppel, and incorrectly interchanges the terns
inits brief. Prom ssory estoppel can be invoked when a party
reasonably relies on a statenent of another and materially
changes his position in reliance on the statement. The circuit
court correctly held that prom ssory estoppel cannot be invoked

here because the el enent of reasonable reliance is nmissing. A
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party cannot reasonably rely on oral statenents when it has
acknowl edged in witing several tines that oral statenents are
not binding and may not be relied upon. A key elenent of
prom ssory estoppel, conveniently ignored by Rivernont, is that
t he def endant nust reasonably expect an oral prom se or
understanding to induce reliance on the part of the plaintiff.
Here, Holiday having received acknow edgenent in witing on nore
t han one occasion from Ri vernont that no oral prom ses are nade
Wth respect to the granting of |icenses, Holiday could not
reasonably expect that Rivernont would solicit an oral prom se
fromone of its vice presidents and then change its position in
reliance on such a promi se. Even assum ng, arguendo, that the
conversation took place exactly as R vernont asserts, it does
not follow that the doctrine of prom ssory estoppel may be
i nvoked as a result of that conversation.

Equi t abl e estoppel, by contrast, may be invoked by an
i nnocent party who has been fraudulently induced to change their
position in reliance on an otherw se unenforceable ora

agreenent. Bennett v. Horton, Ky., 592 S.W2d 460 (1979). To

i nvoke the doctrine, a party nust show

(1) lack of know edge and of the neans of
knowl edge of the truth as to the facts in
question; (2) reliance, in good faith, upon
t he conduct or statenments of the party to be
estopped; and (3) action or inaction based

t hereon of such a character as to change the
position or status of the party claimng the
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estoppel, to his injury, detrinment, or
prej udi ce.

Wei and v. Board of Trustees of Kentucky Retirenent Systens, Ky.,

25 S.W3d 88, 91 (2000). As the circuit court held, it is clear
that R vernont does not have a “lack of know edge” with regard
to the facts, nor did it rely in good faith upon the conduct or
statenents of the defendants. It acknow edged in witing that
no oral agreenents or understandi ngs existed with respect to
licenses. There is no reason, under these circunstances, to
apply the doctrine of equitable estoppel.

The second argunent, that the statute of frauds may
not be invoked when one party has fully perforned under the
contract, nust also fail. Rivernont argues that it fully
performed the contract when it purchased the property. This
argurment fails in light of the fact that Rivernont did not
purchase the hotel from Holiday, but froma third party, M
I nvestnments. No consideration was given to Holiday at all, and
t he purchase of the property was in no way “full performance”
within the neaning of the statute of frauds.

Ri vernmont argues that the circuit court inproperly
dism ssed its claimfor breach of the inplied covenant of good
faith and fair dealing, which it clainms that Holiday breached by
acting “dishonestly or outside of accepted commercial practices,

or with an inproper notive or in an unreasonabl e manner that was
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arbitrary, capricious, or inconsistent with the reasonabl e
expectations of the parties.” Plaintiff’s Response to Mtion
for Sunmary Judgnment at 39-40. As the circuit court noted,
“Plaintiff’s insistence that it is ‘the actual decision making

process’ and ‘not . . . the result reached’ which is the focus
of this claimis sinultaneously disingenuous and very telling.
Plaintiff’s entire case is precisely about the result reached.”
Opinion and Order at 16. The court, relying on the fact that
the other Holiday |Inn operated by R vernont had a | ow quality
assessnment score and that the PIP for the Zorn Avenue property
provided for over $1.4 mllion in inprovenents, concluded that,
far fromacting arbitrarily in inposing the condition that the
Zorn Avenue hotel would be off the national network until the
conpletion of the PIP, Holiday s decision was based on

| egiti mate busi ness concerns over the property that woul d bear
its trademarks. A franchi see “cannot use the inplied covenant

of good faith and fair dealing to second-guess [a] legitimte

busi ness decision.” Burger King Corp. v. Agad, 941 F. Supp. 1217

(N.D. Ga. 1996).
For the foregoing reasons, the judgnent of the
Jefferson Circuit Court is affirned.

ALL CONCUR
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