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BEFORE: KNOPF, TACKETT AND VANMETER, JUDGES.
VANMETER, JUDGE. This is an appeal froman order entered by the
Jefferson Gircuit Court dismssing the underlying action with
prejudi ce. For the reasons stated hereafter, we dismiss this
appeal .

After his Novenber 1998 arrest, Denetrius Henderson
was i ndicted on several charges including first-degree
trafficking in a controlled substance. However, Henderson’'s

i ncarceration on other charges del ayed his arraignment until



Cct ober 2001. Shortly before the scheduled trial date of
February 21, 2002, the Commonweal th di scovered that |aw
enforcenment officials had erroneously destroyed the confiscated
substance after testing allegedly showed that it was cocai ne.
The Commonweal th notified Henderson and filed a notion to adm t
evi dence regardi ng the destroyed substance, while Henderson
requested dism ssal of the case due to the destruction of

evi dence. On February 21, the court made oral rulings on the
out st andi ng noti ons, which were followed by the court’s witten
order stating that:

[ T] he Cormonwealth’s Mdtion to all ow chem st

testi nony was deni ed; the defendant’s Motion to

di sm ss was denied. The Commonwealth’s Mdtion to

reconsi der was deni ed and the Commonweal th’s

Motion to dism ss wthout prejudice was

sust ai ned.

On March 1, 2002, the Commonweal th filed a notice of
appeal stating its “intent to perfect an interlocutory appeal of
the trial court’s ruling granting the defendant’s notion to
suppress the chenm st’s testinmony as evidence” below. This court
i ssued a show cause order on March 12, noting that “[i]t appears
that this appeal was inproperly taken as the underlying action
has been di sm ssed w thout prejudice on the Coomonweal th’s

notion, and can no |onger be an interlocutory appeal pursuant to

KRS 22A. 020(4).” The Commonweal th was directed to show cause



why t he appeal should not be dism ssed as havi ng been inproperly
t aken.

After considering the Conmmonweal th’s response to the
show cause order, this court on its own notion ordered that the
appeal should be dismssed. Unfortunately, this court’s
di sm ssal order stated that the show cause order had given the
Conmonweal th twenty days in which to "show cause why this appea
shoul d not be dismissed for failure to nanme all appellees in the

noti ce of appeal,” even though neither the court nor the parties
had previously raised any i ssue regarding the nam ng of parties.
The Conmonwealth filed a notion to reconsider the order of
di sm ssal, based “on the issue of whether the appeal was
properly taken,” and noting that “[n]owhere in the show cause
order did the Court express concern that the proper appellees
were not naned.” This court responded by entering an order
whi ch granted the Comonweal th’s notion to reconsider, ordered
the appeal reinstated, returned the matter to the court’s active
docket, and directed the Commonwealth to file its brief within
sixty days. However, the propriety of the appeal itself was not
addressed in that order.

It is clear fromour review of the record that this
appeal is not properly before us and that it nust be di sm ssed.

Al t hough the Conmonweal t h designated this appeal as

“interlocutory,” the trial court’s order in fact was final as it



sustai ned the Conmonweal th’s own notion to disnmss wthout
prej udi ce and therefore adjudicated all of the parties’ rights.?
CR 54.01. The Commonweal th’s request for that dism ssal had the
ef fect of waiving any opportunity to challenge either the
di sm ssal or any precedi ng orders.

The Commonweal th attenpts to sal vage the appeal by
asserting that it was conpelled to seek a dism ssal w thout
prej udi ce because it could not prosecute the case in the absence
of evidence regarding the destroyed substance. This argunent
i gnores the options which may have been available to the
Commonweal th in [ieu of dism ssal, such as a continuance of the
trial or the pursuit of a wit of prohibition. W are conpelled
to conclude, therefore, that this matter nust be dism ssed as it
is not properly before us on appeal.

Accordingly, this appeal is ORDERED di sm ssed.

ALL CONCUR

Dat e: February 6, 2004 /'s/ Laurance B. VanMet er
Judge, Court of Appeals

1 Al't hough the Conmonwealth relies on Cormmonweal th v. Blincoe, Ky. App., 33
S.W3d 533 (2000), in asserting that the action’s dism ssal w thout prejudice
does not foreclose this court fromconsidering the nerits of an interlocutory
order regarding evidence, Blincoe is not applicable since it concerned the
appeal of an interlocutory order which preceded the action's dism ssal by
nearly three nonths, rather than an appeal of a ruling which, as here, was
part of the final order dismssing the case wi thout prejudice.
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