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BEFORE: COMBS, KNOPF, AND TACKETT, JUDGES.
KNOPF, JUDGE: Kelvin Reed appeals froma jury verdict finding
himguilty of burglary in the third degree' and possession of
burglar’s tools.? W affirm

Reed’s convictions stemmed froma break-in at a BP
Store at 7733 Dixie H ghway in Jefferson County on March 6,
1999. Shortly before 5:00 a.m, M. Carla Mirphy, the store

manager who resided in a house next door to the store, was

! Kentucky Revised Statutes (KRS) 511.040.
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awakened by the store’s alarm The alarm conpany called to
confirmthat the police had been notified. M. Mirphy then went
to the store to investigate and saw the police arrive about the
same time. Wen she approached the front of the store, she saw
an African-Anerican man in the store running toward the back.
The man was wearing a bl ack toboggan and dark clothing. M.
Mur phy becane frightened and started to back up. Wen she did
so, she heard sonmeone outside. She turned and saw an African-
American man heading to the area behind the store. M. Mirphy’'s
fiancé was watching fromthe house next door. M. Mirphy heard
himyell fromthe house, “Here he is”, referring to the subject
near the rear of the store.

The respondi ng police officer, John Forst, also
observed a man inside the store when he arrived at the scene.
He described himas a black male with a bl ack toboggan, wearing
dark clothing and standi ng near the doorway at the back of the
buil ding. Wen Oficer Forst heard Ms. Miurphy’'s fiancé yell, he
t hen observed Reed com ng fromthe back of the buil ding.
O ficer Forst ordered Reed to the ground and when police back-up
arrived, Reed was placed under arrest. Reed was searched and a
bl ue and white striped bag was retrieved fromhis coat pocket.

The crime scene investigation revealed that a w ndow
casi ng and gl ass had been renoved to gain entry to the store. A

grocery cart was lying on its side under the wi ndow. Inside the
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store, a cigarette rack had been knocked over. There was no
evi dence that noney or nerchandi se was actually renoved fromthe
store.

Sonetinme after Reed’ s arrest, Ms. Miurphy called police
to report that there was a strange car parked besi de her house.
Upon investigation the police discovered that the vehicle was
registered to Reed. The vehicle had an Onhio |license plate,
which was later identified as having been stolen froman auto
deal ership near the BP store. A license plate issued to Reed was
found on the seat of the car. The police also discovered
cutters, a pry tool, pliers and several screw drivers lying in
plain view in the vehicle.

Wien Reed was arrested, he denied that he had entered
the store. He told the police that he had only been behind the
BP store to urinate when he observed two nmen running fromthe
store.

Reed was indicted by the Jefferson County Gand Jury
on June 7, 1999. He was charged with burglary in the third
degree, possession of burglar’s tools, and theft of a notor
vehicle registration plate. The indictnent al so charged Reed
with receiving stolen property valued at over $300, giving a
police officer a false nane or address, operating a notor
vehi cl e on a suspended |icense, operating a notor vehicle

wi t hout an operator’s |license, and speeding. The additiona
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charges stemmed from events occurring on March 24, 1999. The
Jefferson County Grand Jury returned a separate indictnent
charging Reed with being a persistent felony offender in the
second degree® (PFOI1).

The March 6 charges were severed fromthe March 24
charges for trial. The trial was conducted from Cctober 24,
2001, through Cctober 26, 2001. On Cctober 26, 2001, the jury
returned a verdict finding Reed guilty of burglary in the third
degree and possession of burglar’s tools. The jury found him
not guilty of theft of a notor vehicle registration plate.

Reed agreed to waive jury sentencing, enter a plea of
guilty to the PFO charge and enter pleas of guilty to amended
charges on the severed offenses. In exchange, the Commonweal th
agreed to the followi ng sentencing recommendations: five years
for burglary in the third degree, six nonths for possession of
burglar’s tools, twelve nonths for receiving stolen property, 90
days for giving a police officer a fal se nane or address, 90
days for operating a notor vehicle wthout a |icense on his
person, and a $100.00 fine for speeding. The Commobnweal th al so

agreed to a one year enhancenent on the PFO charge, with al

® KRS 532.080(2).



sentences to run concurrently for a total of six years. Reed
retained the right to appeal.*

On Decenber 19, 2001, the trial court, follow ng the
sent ence recomrendati on by the Commonweal th, sentenced Reed to
six years. The judgnent of conviction was entered on January 2,
2002. Reed did not file a tinmely notice of appeal. However, on
May 16, 2002, this Court granted Reed’s notion to file a bel ated
appeal .

Reed nmakes the follow ng argunents on appeal: 1) the
trial court commtted prejudicial error by condoning the
Commonweal th’s failure to produce excul patory evidence in a
timely manner; 2) the evidence was insufficient for the jury to
find Reed guilty of burglary in the third degree and possession
of burglar’s tools; 3) the trial court conmtted reversible
error by failing to instruct the jury on crimnal trespass in
the third degree; 4) the trial court commtted reversible error
by condoni ng the Comobnweal th’s m sstatenent of evidence during
cl osi ng argunent .

Reed clains that the Cormonwealth failed to conply

with a discovery order by failing to tinely provide a videot ape

4 The Commonweal th argues that Reed only reserved the right to appeal the
burglary conviction. Wile the signed guilty plea supports that claim a
review of the colloquy at the guilty plea seens to indicate that Reed
under st ood he was reserving the right to appeal trial errors, including
everything but the PFO Il and March 24 of f enses.
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of Reed recorded while Reed was in the police cruiser after his
arrest on March 6, 1999.

The Commonweal th first nentioned the possible
exi stence of the videotape in a pretrial conference conducted on
May 25, 2000. The prosecutor stated that he had not viewed the
vi deotape and that the police officer was not even sure it stil
exi sted. On Septenber 21, 2001, counsel for Reed® nade a witten
request that the Commonwealth let himknow if there were any
audi o or videotapes. The attorneys for the Commonweal th
provi ded the defense with a copy of the tape two days prior to
trial, on Cctober 22, 2001, stating that it had just conme into
their possession. There is nothing in the record to indicate
that the defense filed a notion to conpel or even objected to
the tineliness of the production of the videotape. Rather, the
record shows that the defense agreed to the introduction of the
tape and stated that there were portions of the tape it would
use to establish the defense that Reed was not the perpetrator
of the burglary of the BP station. At no tine did the defense
ask for a continuance or indicate that it needed additional tine
to review the tape. The first objection to the tape cane after

an unfavorabl e outcone at trial in a notion for a newtrial.

> W note that this was the fourth attorney assigned to Reed. The record
establishes that Reed's first attorney left the Public Defender’'s office.
The next two assigned attorney’'s were allowed to withdraw at Reed' s request.
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The Commonweal th Attorney is required to provide
di scoverabl e material upon request as soon as reasonably
possible after it is received.® However, the failure to supply
di scoverabl e material, although error, will not result in relief
where a defendant is not prejudiced by the error.’” Even if we
believed there was a discovery violation, Reed has failed to
establish the requisite prejudice. He clains that he coul d not
properly prepare his case for trial, but fails to specify what
he woul d have done differently. In fact, Reed used the
vi deotape in his defense, thereby waiving any claimthat he was
sonmehow prejudiced by its introduction.

Reed’ s next claimof error goes to the sufficiency of
the evidence to convict himof the burglary and the possession
charges. These errors were preserved by Reed’s notions for a
directed verdict.

A directed verdict is mandated when, view ng the
evidence in the |ight nost favorable to the Commonweal th, it
woul d be unreasonable for a jury to find guilt. |If the evidence
is sufficient to induce a reasonable juror to believe beyond a
reasonabl e doubt that a defendant is guilty, a directed verdi ct

shoul d not be given.?

6 Lefevers v. Comonwealth, Ky., 558 S.W2d 585, 590 (1977).

" Robi nson v. Commonweal th, Ky., 490 S.W2d 481 (1973).

8 Commonweal th v. Benham Ky., 816 S.W2d 186 (1991).
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It is a wll-settled rule in the Conmonwealth that a
conviction may be obtained on circunstantial evidence.® Oficer
Forst testified that when he arrived he observed a black mal e,
wearing a bl ack toboggan and dark clothing in the BP store near
the back door. While waiting for backup he heard soneone yell,
“He’s over here.” He then encountered Reed com ng fromthe back
of the building. Forst testified that Reed matched the
description of the person he observed inside the building just
m nutes before. M. Mirphy testified that she observed a bl ack
mal e dressed in dark clothing and a toboggan in the store. She
also testified that she believed the person inside the store was
t he sane person she observed outside the building. Wen Reed
was questioned about the two individuals he clained he saw
running fromthe store, he was unable to offer even a genera
description. Oficer Forst testified that the officers
i nvestigated the claimby searching the area near the store.

The officer also testified that there was an 8 chain |ink fence
behind the BP. This was sufficient evidence for the jury to
reasonably conclude that it was Reed inside the store.

Reed next conplains that the Comonwealth failed to
prove that he intended to conmt a crime inside the BP store.
Reed bases this claimon the fact that there was no evidence

that any store property was found on himand no evidence that

® Baker v. Commonweal th, Ky., 860 S.W2d 760 (1993).
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property or noney had been renoved fromthe store.

Nevert hel ess, a showi ng that the defendant entered or renained
inadwelling unlawfully is enough for a jury to infer an intent
to commit the crine.® The Comonweal th presented evi dence that
a w ndow had been renoved to gain entrance to the BP store.

Reed was arrested wth what he testified was a |aundry bag in
his pocket. Once the jury concluded that Reed had unl awful |y
entered the store, they could infer that Reed intended to stea
fromthe store but was interrupted when the al arm sounded.

As to the sufficiency of the evidence for the
possessi on conviction, the police found the tools Iying inside
t he back hatch of the vehicle registered to Reed. The defense
argued that in order to accept the Commonweal th’s theory of the
crime, one would have to believe that Reed parked his car near
t he scene, took the tools, renoved the wi ndow and then returned
the tools and came back to the wi ndow and entered. The defense
al so argued that there was no forensic evidence show ng those
t ool s had been used to take out the w ndow.

(1) A person is guilty of possession of

burglar's tools when he possesses any tool,

i nstrument or other thing adapted, designed

or commonly used for commtting or

facilitating the conm ssion of an of fense

involving forcible entry into prem ses or

theft by a physical taking under

ci rcunst ances which | eave no reasonabl e
doubt as to his:

10 See Conmonweal th v. Sanders, Ky., 685 S.W2d 557 (1985).
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(a) Intention to use the sane in the

comm ssion of an offense of such character;

?L) Knowl edge that sonme other person intends

to use the sanme in the conm ssion of an

of fense of such character. *!

The statute does not require proof that the tools were
actually used in the comnmssion of a crinme but only that a
per son possessed themwith the intent of using themto conmt an
of fense involving forced entry or theft. Under the facts here,
even if the jury didn't believe Reed used the tools to gain
entrance to the BP, it would still be reasonable for themto
bel i eve that he had themin his possession to do so. Perhaps he
found that he didn't need tools to renove the wi ndow, or perhaps
t he Commonweal th’s theory was correct and he used themto renove
t he wi ndow and then put them back in the car. |In any event, the
tools were found in plain viewin a car registered to Reed, near
where a wi ndow had been renoved from a place of business and the
busi ness unlawfully entered. Once the jury concluded that it
was Reed inside the BP store, the circunstances were sufficient
for the jury to conclude that Reed possessed the tools with the
intent of commtting a forced-entry burglary.

Reed next clains that the trial court erred by failing

to give an alternative instruction on the offense of third-

degree crimnal trespass. Reed' s counsel asked for an

1 KRS 511.050.
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instruction on crimnal trespass in the second and third degree,
argui ng that based on Reed s testinony, the jury could
reasonably believe that sonmeone else was in the store and he had
nerely trespassed outside. The Comonweal th argued that the

case of Colwell v. Commonweal th,'? precluded an instruction on

crimnal trespass as a | esser-included offense of burglary. The
trial court acknow edged that, based on the evidence, the jury
could believe that Reed entered the store but had no intent to
commt a crinme therein, and agreed to instruct the jury on
crimnal trespass in the second degree.

Reed argues on appeal that the trial court
m sinterpreted the holding in Colwell and that the case of

Sanborn v. Conmonweal t h'® required that an instruction for

crimnal trespass in the third degree be given. He argues that
Colwel|l only addressed the neaning of |esser-included of fenses
and that Reed was requesting the instruction, not as a | esser-
i ncluded of fense, but as an alternative theory of the case.
While we agree with Reed that a “trial court is
required to instruct on every theory of the case reasonably

deduci bl e fromthe evidence,” Mnning v. Commonweal th, ** we do

not believe the trial court erred in the case sub judice.

12 Ky., 37 S.W3d 721 (2000).
13 Ky., 754 S.W2d 534 (1988).

14 Ky., 23 S.W3d 610, 614 (2000).
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A person is guilty of crimnal trespass in

t he second degree when he knowi ngly enters

or remains unlawfully in a building or upon

prem ses as to which notice agai nst trespass

is given by fencing or other enclosure. '

A person is guilty of crimnal trespass in

the third degree when he knowi ngly enters or

remains unlawfully in or upon prem ses. ®

Colwell is instructional in defining and
di stinguishing the differing degrees of crimnal trespass. The
court defined “prem ses” in third-degree crimnal trespass as
bei ng uni nproved | and. *’

Reed’'s testinony was that he had just been in the
“wong place at the wong tinme.” At trial he testified that his
girlfriend had borrowed his car the previous night but was
forced to leave it near the BP store because it had stopped
runni ng. Reed said that he had asked some unidentified friends
to drive himto retrieve the car but when they drove too far, he
asked to be dropped off and wal ked to the store. He testified
that he attenpted to start or fix the car and then noticed a car
for sale behind the house and decided to ook at it. He said
that he heard the alarmas he entered the back yard and

pani cked, thinking he had set off a notion detector. He said

that in an effort not to trigger it again, took a path that |ed

15 KRS 511.070 (1).
16 KRS 511.080 (1).

7 Colwell, 37 S.W3d at 726-727.
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hi m behind the BP store, where he observed two individuals
running away fromthe store. Reed said that he then decided to
stop to urinate behind the store. Even if the jury believed
this story, clearly the property where the BP store is
constructed with an 8 <chain-link fence in the back is not

uni nproved property, warranting a third-degree crimnal trespass
i nstruction.

Further, even if Reed was entitled to an instruction
on crimnal trespass in the third degree, the court’s failure to
so instruct was harm ess beyond a reasonable doubt. In Colwell,
t he Supreme Court distinguished crimnal trespass from burglary,
in that burglary required the intent to conmt a crinme. To
convict Reed of burglary, the jury was required to find he had
the intent to commt a crine. Since the jury found Reed had the
requisite intent, it could not have reasonably believed that
Reed commtted any level of crimnal trespass.

Reed’ s final assignnment of error is that an adnonition
by the trial court to renmedy a m s-statenent of the evidence by
t he prosecutor was i nadequate. The conpl ai ned of statenment by
the prosecutor was that this was “a burglary in which tools were
used to get into the building.” Defense counsel objected,
noting that no evidence had been presented that the tools were
actually used to gain access. The Commonweal th argued t hat

Oficer Forst had testified that he believed tools would have
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been needed to remove the window. *® The trial court then
adnoni shed the jury as follows: “Menbers of the jury .
you' || renmenber the evidence as it was presented.” The defense
did not object to the adnonition given by the court. However,
Reed now conpl ai ns that he did not request further adnonition
because what he wanted was for the trial court to sustain his
obj ecti on.

We note that under certain circunstances a genera
adnonition, such as the one given by the trial court, may be

i nadequat e. 1°

However, Reed did not request a nore specific
adnoni tion, thereby indicating that he was satisfied with the
adnonition as given.? Even so, in closing argunent a prosecutor
may draw all reasonable inferences fromthe evidence and
propound his explanation of the evidence and why it supports a
finding of guilt.? The Conmonwealth’s theory of the case was

t hat Reed had used the tools fromhis car to renove the w ndow
fromthe BP and then returned themto the car. M. Mirphy
testified that she believed tools would have been necessary to

renove the wi ndow. There was evidence that the w ndow casing

and the glass were renoved to gain entry. Based on this

In actuality, it was Ms. Miurphy that gave this testinony.

19 Brandenburg v. Addison, Ky., 298 S.W 1091, 221 Ky. 442 (1927).

20 see Conmonweal th v. Goforth, Ky., 692 S.W 2d 803, 805 (1985).

21 Bills v. Conmonweal th, Ky., 851 S.W2d 466 (1993).

-14-



evi dence, a reasonable inference could be drawn that tools were
used to renmove the w ndow. As such there is no basis for
reversal .

For the foregoing reasons the judgnment of the

Jefferson Circuit Court is affirned.

ALL CONCUR.
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