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GUI DUGLI, JUDGE. Dolores M Bruce, Admnistratrix of the Estate
of Nicole M Bruce, deceased, and Dol ores M Bruce,

I ndi vidual ly, (hereinafter “Bruce”) have appealed fromthe
Marshall G rcuit Court’s January 31, 2002, Summary Judgnent in

favor of Marshall County Public Hospital District Corporation



(hereinafter “MCH'). This appeal arose froma nedica

mal practice action brought as a result of the death of ten-year
old Nicole Bruce (hereinafter “Nicole”). Having determ ned that
there is a genuine issue of material fact to be decided by the
jury and that summary judgnent was i nappropriate, we reverse and
r emand.

W will briefly outline the facts as they relate to
the underlying matter. Nicole began experiencing epi sodes of
vom ting and headaches in August 1998. Her nother, Bruce,
sought treatnment for Nicole' s problens fromDr. John Tveite, a
famly practice specialist at the Marshall County Fam |y Medica
Center. She also received treatnent from nurse practitioner,

M sha G endening, at the sane |ocation. N cole underwent

vari ous di agnostic procedures, including an upper G* and a CT
scan of the head. N cole underwent the CT scan at Marshal
County Hospital on Novenber 17, 1998. Prior to the scan, Bruce
signed a Marshall County Hospital formentitled “Consent to

Adm ssi on, Exam nation and Treatnment”. In all Bruce, signed six
of these forns when N col e underwent outpatient diagnostic
studi es and when she was adnitted to the hospital for treatnent
as an in-patient. Dr. WIlliam WIson (hereinafter “Dr.

Wl son”), a radiologist, interpreted the CI scan and determn ned

that it was nornal . He recommended consi deration of an MRl with

1 A radi ographi ¢ and fluoroscopic exam nation of the stomach and duodenum
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contrast if the persistent vomting continued. N cole was |ast
admtted to the hospital on January 10, 1999, where she died on
January 12, 1999. An autopsy revealed that she died as a result
of a tunor in the fourth ventricle of her brain.

Bruce filed a civil suit in Marshall Grcuit Court on
January 11, 2000, alleging negligence in Nicole s care and
treatnment resulting in her death. The conplaint named Dr.
Tveite, Marshall County Medical Associates, PSC, Marshall County
Fam |y Medical Center, Inc.; Msha d endening; Marshall County
Hospital and Heal thcare Foundation, Inc.; Dr. WIson; and
Radi ol ogy Associates of Murray, PLLC, as defendants. Over a
year later, Bruce noved the circuit court to anend her conpl ai nt
to name Marshall County Public Hospital Corporation, which owned
and operated Marshall County Hospital, as an additiona
defendant. The circuit court allowed her to file the anended
conplaint in which she alleged both direct and ostensi bl e agency
negl i gence cl ai ns agai nst MCH.

MCH noved for a summary judgnent, arguing that Bruce
had not identified any expert witness to establish that any MCH
enpl oyees departed fromthe applicable standard of care and that
Bruce could not rely upon an ostensi bl e agency theory because of

t he | anguage contained within the consent to treat form Bruce



signed.? Bruce responded to the nmotion, arguing that the
| anguage on the formdid not provide her with sufficient notice.
The circuit court allowed the parties to orally argue the notion
and, on January 31, 2002, granted a sunmary judgnment and
di sm ssed the clains against MCH  This appeal followed.

On appeal, Bruce argues that the circuit erred in
hol di ng that MCH was not |iable for the actions of radiol ogist

Dr. Wlson. Citing Paintsville Hospital Conpany v. Rose, Ky.,

683 S.W2d 255 (1985), Bruce argues that she was entitled to
assune that Dr. WIson was an agent of MCH and that the consent
to treat form which she admts she did not read, neverthel ess
did not give her adequate notice that a physician not associ ated
with the hospital would review Nicole’s CT scan. On the other
hand, MCH argues that Bruce is bound by the | anguage on the form
she signed and cannot argue | ack of know edge. MCH asserts that
it is the action of the hospital that is relevant; MCH
affirmatively infornmed the public that all of the physicians
were not enpl oyees of the hospital, but were independent
contractors. Wether Bruce read the formor not is irrel evant

to the anal ysis.

2 Bruce orally responded to the direct negligence argument raised in the
notion for sunmary judgnent, but otherw se did not dispute that portion of
the notion. The sunmary judgnent order did not specify whether it was based
upon either or both argunments raised. In any event, Bruce only raised the
ost ensi bl e agency argunent in her brief before this Court, so that the
sunmary judgnment on the direct negligence argunent was proper
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The standard of review for this Court to review a
sunmary judgnment is well settled in the Comonweal t h.

The standard of review on appeal when a
trial court grants a notion for summary
judgnment is “whether the trial court
correctly found that there were no genuine
issues as to any material fact and that the
noving party was entitled to judgnent as a
matter of law.” The trial court nust view
the evidence in the |light nost favorable to
t he nonnovi ng party, and summary judgnent
shoul d be granted only if it appears

i npossi bl e that the nonnoving party will be
abl e to produce evidence at trial warranting
a judgnent in his favor. The noving party
bears the initial burden of showi ng that no
genui ne issue of material fact exists, and
then the burden shifts to the party opposing
summary judgnent to present “at | east sone
affirmative evidence show ng that there is a
genui ne issue of material fact for trial.”
The trial court “nust exam ne the evidence,
not to decide any issue of fact, but to

di scover if a real issue exists.” Wile the
Court in Steelvest used the word
“inmpossi bl e” in describing the strict
standard for summary judgnent, the Suprene
Court later stated that that word was “used
in a practical sense, not in an absolute
sense.” Because sunmary judgnent involves
only |l egal questions and the existence of
any disputed material issues of fact, an
appel | ate court need not defer to the trial
court’s decision and will review the issue
de novo. [citations in footnotes omtted.]

Lewis v. B&R Corporation, Ky.App., 56 S.W3d 432, 436 (2001).

An ostensible agent is defined by the Restatenent
(Second) of Agency Section 267 (1958) as:
One who represents that another is his

servant or other agent and thereby causes a
third person justifiably to rely upon the
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care or skill of such apparent agent is
subject to liability to the third person for
harm caused by the | ack of care or skill of
t he one appearing to be a servant or other
agent as if he were such.

In Wllians v. St. Caire Medical Center, Ky.App., 657 S. W2d

590 (1983), the Kentucky Court of Appeals recognized that a
hospital could be vicariously |iable based upon an ostensible
agency claim In that case, WIllians suffered permanent brain
damage during an anesthesia procedure performed by a nurse
anest hetist wthout the required supervision. The nurse
anest hetists were not enpl oyees of the hospital, but rather were
enpl oyees of a personal service corporation. The Court held
that “[wje believe it to be axiomatic that the general public,
unl ess otherw se directed, in seeking nedical services from
public hospitals, acts in total reliance upon the hospital staff
as though they are agents and servants of the hospital in a
traditional sense.” [|d. at 596.

Two years later, the Suprene Court of Kentucky
addressed the ostensible agency doctrine as it relates to
treatnment in an energency room by a physician not enpl oyed by

the hospital in Paintsville Hospital, supra. |In that case, the

physician failed to properly read a head x-ray and therefore
failed to diagnose a skull fracture with subdural henatona
After noting that “it is unreasonable to put a duty on the

patient to inquire of each person who treats himwhether he is
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an enpl oyee or independent contractor of the hospital,” the
Court held that “the operation of a hospital energency room open
to the public, where the public cones expecting nedical care to
be provided through normal operating procedures within the
hospital, falls within the [imts for application of the

princi ples of ostensible agency and apparent authority.” Id. at
258.

In reviewing the facts of this case, we believe that
there is a genuine issue of material fact regardi ng whet her the
consent to treat formgave Bruce sufficient notice that a
physi ci an who was not enpl oyed by MCH woul d be readi ng and
interpreting the CT scan. Bruce testified in her deposition
t hat she brought Nicole to MCH so that MCH coul d performthe
di agnostic CT scan. She did not know that a physician woul d be
interpreting the scan, and did not know that Dr. WIson read the
scan until after N cole s death.

We believe that the | anguage of the form was
sufficiently anbi guous so as to allow the issue to go to the
jury. The first sentence of the formreads as foll ows:

Knowi ng that the PATIENT may have a

condition requiring hospitalization and

medi cal treatnment, | do hereby voluntarily

consent to routine diagnostic and

t her apeuti c procedures and hospital care for

t he PATIENT by the HOSPI TAL, the patient’s

physi ci an, and their assistants and
assi gnees.



The next paragraph contains | anguage designed to shield the
hospital fromliability for the negligence of staff physicians.
The first sentence provides:

| understand that all of the physicians on

the staff of this hospital, including the

attendi ng physician(s), are not enployees or

agents of the hospital but rather, are

i ndependent contractors who have been

granted the privilege of using its

facilities for the care and treatnent of

their patients.
In this case, N cole was undergoing a diagnostic CT scan that
was performed by the hospital. A jury could reasonably concl ude
that the | anguage of the second paragraph does not apply in
those situations as it did not specifically include radiologists
who interpret studies such as CT scans. Therefore, MCH may
still be found |iable under an ostensi bl e agency cl ai m

For the foregoing reasons, the January 30, 2002,
sunmmary judgnment is reversed to the extent that it dism sses the

ostensi bl e agency cl ai magai nst MCH and the matter is remanded

for further proceedings.
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