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BEFCORE: EMBERTQON, Chief Judge; BAKER and HUDDLESTON, Judges.
HUDDLESTON, Judge: In 1997 M chael Kennedy was charged in an
indictnment with 209 counts of Unlawful Transaction with a M nor
in the first degree and Use of a Mnor in a Sexual Performance.
Because of Kennedy’'s standing as a nenber of the Frankfort
comunity through his positions as Executive D rector and
Program Director at the YMCA, the case received considerable

publicity. Through an agreenent reached with the Commonweal t h,



Kennedy pled guilty in exchange for a recommended sentence of 60
years. The circuit court accepted the Commonwealth’s
recomendati on and sentenced Kennedy accordi ngly.

In May of 2000, Kennedy filed a notion for relief from
his sentence pursuant to Kentucky Rules of Crimnal Procedure
(RCr) 11.42 alleging that his counsel was ineffective.
Following a hearing, the circuit court denied relief, pronpting
this appeal. Kennedy presents nunmerous argunents to this Court,
which we wll address in a |ogical manner, conbining argunents
when appropri at e.

St andard of Review

In cases where ineffective assistance of counsel is
alleged to attack a qguilty plea, the applicable standard has
been enunciated by the United States Supreme Court. In HIl wv.
Lockhart,® the Court essentially restated the two-pronged

anal ysis of Strickland v. Wshington,? but nodified it slightly.

Wiile the first prong of the analysis renmains whether counsel:s
performance was not Awithin the range of conpetence demanded of
attorneys in crimnal cases,@® the second prong (i.e., the

Aprej udi cef showi ng) requires that the defendant denonstrate that

! 474 U.S. 52, 106 S. Ct. 366, 88 L. Ed. 2d 203 (1985).

2 466 U.S. 668, 104 S. . 2052, 80 L. Ed. 2d 674
(1984).

3 Hll, 474 US. at 56, quoting MMnn v. Richardson,
397 U.S. 759, 771, 90 S. Ct. 1441, 25 L. Ed. 2d 763 (1970).




Athere is a reasonable probability that, but for counsel:s
errors, he would not have pleaded guilty and woul d have insisted
on going to trial.@* Qur function, therefore, is to deternine if
Kennedy’ s counsel’s performance was constitutionally defective.
If so, we reach the second prong, i.e., whether Kennedy's guilty
plea resulted from counsel’s errors and would not have been
entered in the absence of those errors.

Counsel was not Ineffective for Failing

to Chal | enge Kennedy’s Confession

In response to police questioning, Kennedy gave a
| engthy and detail ed confession. He provided the police wth
details of his sexual conduct with four boys and, ultinately,
led them to a series of photographs which he had taken of the
boys and which were being kept in a secluded part of the YMCA

Kennedy argues that his counsel should have sought to
have his confession suppressed along with any evidence obtained
as a result of the confession. H's argunent is twofold. First,
he asserts that he unequivocally requested an attorney during
the interrogation, thereby nmaking the continuance of questioning
a violation of his right to counsel. Al ternatively, he argues
that his confession was the product of police overreaching and

t hus was not voluntarily given.

4 Id. at 59. See also Sparks v. Commonweal th, Ky. App.
721 S.W2d 726, 728 (1986).




In Edwards v. Arizona,® the U S. Supreme Court said
that all police questioning nust cease once an accused requests
counsel . The analysis required by Edwards and its progeny was
described by the United States Court of Appeals for the N nth

Circuit recently in dark v. Mur phy, ® which we reproduce in part

bel ow

[ Al suspect subj ect to cust odi al
interrogation has a Fifth and Fourteenth Anmendnent
right to consult with an attorney and to have an
attorney present during questioning, and the police
must explain this right to the suspect before
questioning.[] When an accused invokes his right to
have counsel present during custodial interrogation,
he may not be subjected to further questioning by the
authorities until a |awer has been made avail able or
the suspect hinself reinitiates conversation.[®] This
rule “is designed to prevent police from badgering a

defendant into waiving his previously asserted M randa

> 451 U. S. 477, 101 S. Ct. 1880, 68 L. Ed. 2d 378 (1981).

6 317 F.3d 1038 (9th G r. 2003); overruled in part on other

grounds, Lockyer v. Andrade, __ US. __ , 123 S. . 1166, __ L.
Ed. 2d __ (2003).

7

Mranda v. Arizona, 384 U S. 436, 469-73, 86 S. C. 1602,
16 L. Ed. 2d 694 (1966).

8 Edwar ds, supra, n. 5, at 484-85.




rights.”[9] The “rigid prophylactic rule” of Edwards
requires a court to “determ ne whether the accused
actually invoked his right to counsel.”['] In Davis

v. United States,['] the Suprene Court held that “to

avoid difficulties of proof and to provide guidance to
of ficers conducting interrogations,” the determ nation
whet her an accused actually invoked his right to
counsel is “an objective inquiry.”[*?] The suspect
must “unambi guously request counsel.”[%] “Al t hough a
suspect need not speak with the discrimnation of an
Oxford don, he nust articulate his desire to have
counsel present sufficiently clearly that a reasonable
police officer in the circunstances would understand
the statement to be a request for an attorney.”[*] In

Davis, the Suprene Court found that the statenent,

9

Ed.

10

Ed.

11

12

13

14

Mchigan v. Harvey, 494 U S. 344, 110 S. . 1176, 108 L.
2d 293 (1990).

Smith v. Illinois, 469 US. 91, 95 105 S. C. 490, 83 L.
2d 488 (1984) (citation omtted).

512 U.S. 452, 114 S. . 2350, 129 L. Ed. 2d 362 (1994).

Id.
l d.

Id.

at 458-59.

at 459.



“maybe | should talk to a |awer,” was anbi guous, and
hence was not a request for counsel.[!]

The Supreme Court in Davis specifically
declined to extend the Edwards prophylaxis to
situations where a suspect nakes a vague or anbi guous
reference to an attorney.[!®] This is so because if a
gquestioning officer reasonably does not know whether
or not the suspect wants a lawer, requiring the
cessation of questioning “would transform the M randa
saf eguar ds into wholly irrational obstacles to
legitimate police investigative activity.”[!] The
Edwards rule seeks to “mmintain a delicate balance
bet ween ensuring that suspects are properly insulated

against police overreaching while allowng the |aw

enf or cenent comunity to perform its duti es
effectively.”[¥ In sum unless the accused nmakes an
5 1d. at 462.
16 ld. at 459 (“If the statement fails to neet the requisite

| evel of clarity, Edwards does not require that the officers
stop questioning the suspect”). McNeil v. Wsconsin, 501 US.
171, 178, 111 S. C. 2204, 115 L. Ed. 2d 158 (1991) (“The
likelihood that a suspect would wi sh counsel to be present is
not the test for applicability of Edwards”)(enphasis in

original).

1 M chigan v. Msley, 423 US. 96, 96 S. C. 321, 46 L. Ed.
2d 313 (1975).

18 Smith v. Endell, 860 F.2d 1528, 1537 (9th Cir. 1988)
(O Scannlain, J., dissenting).



unanbi guous request for counsel, the authorities are

free to continue questioning.

Kennedy insists that he unanbiguously invoked his
right to counsel and that the police ignored his request,
t hereby making his continued interrogation unconstitutional. A
review of the record, however, reveals this not to be the case.

We have been provided with a conplete videotape of the
i nterrogation of Kennedy by Fr ankf ort Pol i ce Det ective
Hazel wood. The exchange was as fol |l ows:

Kennedy: I, | think | probably need to talk to a

| awyer at this point. What, what do you
t hi nk?

Hazel wood: The police are not who you ask, should I

talk to an attorney or not. [pause] |I'm

just telling you, here’'s the facts and .

Kennedy: I mean, you're making a lot of serious
al | egati ons.
Hazel wood: I’ m not meking any all egations, M ke.

Kennedy: Vell, | know but



Hazel wood: |’ve read you statenents. |’ve talked to
you about these people.['] These may not
even be serious. You want the exact all,

al l egations, you know, what it would boil

down to in crimnal court? In crimnal
court, it could boil down to one or two
t hi ngs. It could be an unlawf ul

transaction with a mnor, which doesn’t
sound too bad at all to ne. It sounds
i ke maybe giving candy to school kids.
O, the top way is sodony. Ri ght now,
you're not wunder arrest, and | told you
t hat . You're free to |eave. |  woul d
al ways suggest though, in every case, that
you cooperate with the police. |  nmean,
that’s ny honest opinion. You can cone
out a lot better off if you do that, in
the long run. Here’'s a classic exanple.
Along with police have the right to cite,
as opposed to arrest. There's, there’'s a
bunch of different ways it’'s to your

advantage to cooperate with the police.

19 Both in reference to statements given by the alleged
victinms and presented to Kennedy by Hazel wood.



The sane with pretty much anything. You
know, if you re driving down the highway
and you get a speeding ticket, you know,
and the officer says, conmes up to you and
“l got you for doing 75 in a 55.” Should
you try to engage him and argue with him
t hat you' re equi pnent’ s br oke, ny

speedoneter is broke, or should say, yeah,

you're right sir, you know, | appreciate
it. "1l slow down. | didn't realize
exactly how fast | was going. But, |

acknowl edge that | was speeding. Which of
those two courses of action would you
have?

Kennedy: Cooper at e.

After reviewng this exchange, we cannot say that
Kennedy unequi vocally invoked his right to counsel. Rather, his
statenent was only an inquiry into whether Hazelwod thought it
was in Kennedy's interest to break off the interrogation and
consult an attorney. Like the statenent in Davis, Kennedy's
response did not trigger the Edwards requirenent t hat
interrogation cease. Ther ef or e, it was pernmissible for

Hazel wood to continue with the interrogation.



This analysis assumes that Kennedy’'s rights under
M randa and Edwards were inplicated; however, it appears they
were not. As stated by the U S. Court of Appeals for the Ninth
Circuit in the passage quoted above, constitutional rights are
only inplicated during a custodial interrogation. In the
i nst ant case, Kennedy was not subj ect to a custodial
interrogation because at no tinme was he in police custody. As
Hazel wood repeatedly rem nded him Kennedy was not under arrest
and was free to leave at any tine. In fact, at the end of the
i nterrogation, Kennedy was not taken into custody, but was given
a citation to appear in court and sent on his way. Because
Kennedy was not in custody, the protections afforded those
subject to custodial interrogation never applied. Accordi ngly,
there was no Mranda or Edwards violation.

Kennedy argues that he was repeatedly threatened
regarding the consequences if he failed to cooperate with the
police. However, his confession was not garnered through police
overreachi ng: a review of the videotape reveals no “threats.”
Hazel wood repeatedly stated that he could not threaten Kennedy,
nor could he offer any reward.

Hazelwood did state that if Kennedy refused to
cooperate, the police would secure warrants to search Kennedy’'s
house and the YMCA On the basis of the evidence already

collected through the victinms’ statenents and whatever the

10



searches uncovered, Kennedy would nost |ikely be arrested and
held in custody until released on bail

Hazel wood’ s statenments were accurate with respect to
controlling |aw Based on the statements given him by the
several victinms, he had sufficient probable cause to secure a
warrant for Kennedy's arrest and to search the YMCA and
Kennedy’ s hone. Knowi ng that such actions would generate
publicity and strife in Kennedy's life, Hazelwod stated that if
Kennedy cooperated, the police wuld not need to secure
warrants, and the intrusion into Kennedy's |ife would be reduced
to the extent possible. Cooperation was nerely presented as an
alternative, which Kennedy was free to refuse.

Accordi ngly, Kennedy’s confession was not involuntary,
nor the product of police overreaching. Rather, it was a
vol untary choi ce reached after considering an accurate depiction
of the alternatives before him H s counsel cannot be said to
have been ineffective in not challenging the confession because
t he confession woul d have been adm ssible at trial.

Counsel was not |neffective for Failing to Chall enge

the Search of the YMCA

As a result of Hazelwood's interrogation of Kennedy,
the police searched the basenment of the YMCA and discovered
several incrimnating photographs and nagazi nes. Kennedy argues

that these itens “were discovered only as a result of [his]

11



confession which should have been suppressed as being obtained
in violation of his right not to incrimnate hinself, his right
to counsel and his right to due process.”

This argunent is premsed on the supposition that
evidence obtained as a result of an illegal search or seizure
must be suppressed as the “fruit of the poisonous tree.”?® W
can deal with this assertion sumarily. Because the confession
was nhot obtained illegally, any evidence obtained as a result
thereof is not a “poisonous fruit.” Accordingly, Kennedy’s
counsel was not ineffective for failing to challenge the search
of the YMCA because the evidence discovered therein was not
obtai ned illegally.?

Counsel was not Ineffective in Failing to Challenge Certain

Counts of the Indictnent

Kennedy challenges the adequacy of the indictnent
under which he was charged. Wile his argunent is presented in
several different parts, we address the argunents collectively.

Kennedy clains that the charges against him were vague and

20 See Wong Sun v. United States, 371 U S. 471, 83 S. O. 407,
9 L. Ed. 2d 441 (1963).

21

Furthernore, as noted by the Commonweal th, Kennedy | acked
standing to challenge the search of property owned by soneone
else, i.e., the YMCA See Rawings v. Kentucky, 448 U.S. 98,
100 S. a. 2556, 65 L. Ed. 2d 633 (1980); Colbert .
Commonweal th, Ky., 43 S.W3d 777 (2001), cert. den., 534 US.

964, 122 S. C. 375, 151 L. Ed. 2d 285 (2001).

12



duplicitous, that they were the product of speculative testinony
before the grand jury, and that many of the charges should have
been dism ssed because they were based on conduct that did not
occur in Franklin County.

At the evidentiary hearing held to consider Kennedy's
RCr 11.42 notion, his former counsel testified that his decision
not to challenge the indictnent was a tactical one. He agreed
that it would have been possible to challenge sone of the
counts, but that in the long run a challenge would provide no
benefit. Even if he successfully challenged as nany as half the
counts on vagueness or double jeopardy grounds, that would still
have | eft over 100 other counts. |In that a conviction on as few
as three counts would support the sentence Kennedy ultimately
received, the difference from 100 to 209 woul d nmake no practical
difference to Kennedy’'s position.

Kennedy’ s former counsel also testified that although
he believed a successful challenge could potentially have been
made to certain counts which stemmed from conduct that did not
occur in Franklin county, such a challenge would actually have
wor ked nore harm than good. In making such a challenge, it
woul d necessarily have to have been established that the conduct
occurred in another county (or, perhaps, state). Wiile the
Franklin County charge woul d have been dism ssed, Kennedy woul d

have then been subject to indictnment and prosecution in the

13



county or state in which the conduct occurred. Counsel had
spoken with Kennedy about the latter’s desire to mnimze the
exposure and publicity the case generated, so the prospect of
multiple trials conflicted with Kennedy's expressed intent to
resolve the case with mnimal publicity and disruption of his
famly's life. Finally, it was counsel’s opinion that based on
his experience in other cases, there were sonme counties where it
was deci dedly against an accused’s interest to face prosecution
for the sexual crinmes wth which Kennedy was charged.

These decisions represent tacti cal deci sions by
experienced defense counsel seeking to mnimze the disruption
to his client’s |ife and the lives of his famly nenbers.
“There is a strong presunption that, wunder the circunstances,
the actions of counsel mght be considered sound trial
strategy. ” 22 Here, counsel’s decisions were sound strategy
undertaken with his client’s interest in mnd. W will not
second guess an alleged failure in the wi sdomthereof.??

Kennedy’s final grand jury-related claim is that the
testinmony before the grand jurors was too speculative to be

relied on. He points to Commonwealth v. Baker?* for the

22 Russel| v. Conmonwealth, Ky. App., 992 S.w2d 871, 876
(1999), citing Strickland, supra, n. 2.

23 I d.

24 Ky. App., 11 S.W3d 585 (2000).

14



proposition that an indictnent secured as a result of
intentional abuse of the grand jury process should be dism ssed
w thout prejudice so that it nmay be re-presented truthfully and
an indictnment secured on the basis of an accurate presentation
of the facts. Kennedy outlines his argunent as foll ows:
[ The testinony before the grand jury was] based solely
on Hazelwood's speculation as to what had actually
happened and as to what Kennedy nmay have been
t hi nki ng. Hazel wood al so speculated and randonly
arrived at the nunber of 209 charges.

There was conplete confusion as to the
identity of the alleged victins, their ages and any
connection to t he specific acts. Hazel wood
specul ated, w thout any evidence, that Kennedy had
gotten each boy to consent to naked photographs by
suggesting that “everybody does this.” He also
surm sed, w thout evidence, that Kennedy had used his
position as enployer to conpel the boys to engage in
t he sexual activities. Furt her exanpl es of
Hazel wood’ s i nproper conduct before the grand jury
were his speculations that Kennedy gave jobs to all
his victins, that they did not have to do any actual
work, and that they were paid as nuch as $300 per

week.

15



[] Hazel wood also speculated that Kennedy
targeted blond haired/blue eyed boys who |Iived
exclusively with their nmothers. Two of the boys |ived
wth both parents. Furthernore, three of Kennedy's
victinms had brown hair. Finally, Hazel wod specul ated
t hat Kennedy took a denotion in 1995 from Executive
Director to Program Director so he could work closer
wth the Kkids. There is no evidence to support this
theory, and, Kennedy did not take this denotion unti
Decenmber 1, 1996. He was not charged wth any

crimnal offenses past October 1996.

W fail to see how Kennedy was prejudiced. I n Baker
the false testinony before the grand jury involved the nature of
the item used to strike children in an abuse case, a disputed
fact highly relevant to the nature of the charge and possible
sentence if convicted. Here, any alleged discrepancy went only
to personal details about the victins and Kennedy' s reasons for
being involved with them Neither consideration was relevant to
the el enments of the charges presented.

Li kewi se, speculation as to the nunber of charges, as
di scussed in detail above, could not have prejudiced Kennedy.

Whet her facing 50, 100, or 209 charges, the likelihood of such

16



variance putting himin a position to receive a |esser sentence
is negligible at best. Although a credible argunent can be nade
regarding irregularities before the grand jury, Kennedy can not
show any resulting prejudice. As such, relief under RCr 11.42
i s unavai l abl e.

Recusal of the Grcuit Judge was not Necessary

Kennedy argues that counsel was ineffective for not
seeking the recusal of Franklin Crcuit Judge Roger Crittenden
He states that because Judge Crittenden was acquainted wth
Kennedy and Kennedy’'s famly and had two children who had
utilized the YMCA during Kennedy' s tenure, it was inpossible for
him “to remain inpartial and recognize that Kennedy's trial
counsel was not protecting his interests and rights.”

Had the case proceeded to trial, Kennedy may have been
able to argue that recusal was proper. However, in the instant
case, the judge was called on to do very little. He nerely
approved a plea agreenent reached between Kennedy and the
Commonweal th; it is inpossible for Kennedy to show prejudice as
a result of such act. Because we have found no other error in
the case, there were no “interests and rights” of Kennedy's
being violated so as to require judicial intervention.

Counsel was not Required to Chall enge KRS 530. 064

Kennedy argues that counsel should have attacked KRS

530.064, the statute dealing with Unlawful Transaction Wth a

17



M nor, as never having been intended by the General Assenbly to
prohibit illegal sexual activity between a mnor and a
defendant. This argunent is that the statute was only intended
to apply to situations where a defendant induces, assists or
causes a mnor to engage in illegal sexual activity with a third
per son.

As correctly noted by the Commonweal th, this argunent

was considered by the Suprenme Court in Young v. Commonweal th.?®

Wi | e acknow edgi ng that the argunent had sonme appeal, the Court
went on to reject that interpretation of the statute and held
that it nmay properly be applied to an instance involving a m nor
and a defendant or a mnor and a third party. Because the
argunment has been conclusively rejected by the Suprene Court,
counsel cannot be said to have been ineffective for not raising
it.

Kennedy was not M sadvi sed Regardi ng Sent enci ng

and Parol e Consi derati ons

Kennedy argues that counsel’s advice to him that he
faced a |life sentence at trial was incorrect, and that Kennedy
really only faced 70 years. This argunment is incorrect because,
as the Comonwealth points out, KRS 532.110 was not anended

until 1998 to limt the maxinmm aggregate term of years a

25 Ky., 968 S.W2d 670 (1998).
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def endant can serve to 70 in prison. At the tine of Kennedy’s
pl ea, the longest sentence authorized under KRS 532.110(1)(c)?"
for aggregate indeterm nate sentences was the |ongest extended
term authorized by KRS 532.080%" for the highest class of crine
for which any of the sentences is inposed. In this case,
Kennedy’s nost serious felony was a Class B felony, for which
KRS 532.080(6)(a)?® authorized a maximum term of life
i mpri sonment . Therefore, Kennedy did face a naxi num possible
sentence of life in prison.

In his reply Dbrief, Kennedy presents the novel
argunent that because his counsel was a fornmer state |egislator,
he should have been aware of pending revisions to KRS which
woul d, if passed, be beneficial to his client’s position. e
decline to hold that attorneys, whether forner |egislators or
not, should be required to predict future legislation which my
be enacted by the CGeneral Assenbly. It is enough that they be

reasonably famliar wth existing statutes; |egislative fortune-

26 Enact. Acts 1992, ch. 211, § 135, effective July 14, 1992.

27 Although it also serves to delineate the penalties for
enhancenent of sentences due to Persistent Felony O fender
status, KRS 532.080 also is “used to establish the naxinmm
aggregate sentence for a person convicted of nultiple offenses,
W thout regard to whether the penalties for those offenses have
been enhanced.” Commonweal th v. Durham Ky., 908 S.W2d 119,
121 (1995).

28 Enact. Acts 1996, ch. 247, § 1, effective April 4, 1996.
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telling is not a part of an attorney’s professional
responsibility.

Furt hernore, Kennedy was not msinforned regarding his
possibility of parole. Al hough he argues that he and his famly
believed on the basis of counsel’s recomendation that he was
assured parole in ten years, a review of the testinony at the
evidentiary hearing reveals otherw se. Counsel s advice was
that Kennedy was eligible for parole after having served eight
years, but that he would al nost certainly not be paroled at that
time. Counsel stated that he would be a better candidate after
having served ten years. Counsel did not nmake an express
prom se regarding when Kennedy would be paroled. Al t hough
Kennedy and his famly may have fornmed an unreasonable
i npression based on that assessment from his counsel,?® such is

not a basis for relief under RCr 11.42.

There was no Cunul ative Error

Fi nal |y, Kennedy alleges that cunul ative errors

prevented him from receiving effective assistance of counsel.

29 Kennedy testified at the evidentiary hearing that his

expectation before being presented with the Comonwealth’s fina
offer was that he would serve two to three years in prison.
This was a patently unreasonabl e expectati on.

30 See United States v. Cronic, 466 U.S. 648, 104 S. C. 2039,
80 L. Ed. 2d 657 (1984).
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H's allegation that his guilty plea was not entered know ngly,

intelligently and voluntarily is essentially a restated
cunul ative error argunent, i.e., because of counsel’s nultiple
errors his plea was not knowing, intelligent and voluntary.

Therefore, we nmay address these argunents collectively.

In order for there to have been collective error so as
to entitle Kennedy to relief, we would have had to have found
error on the part of his trial counsel. However, as explained
above, we found no individual instance of counsel’s error.
Therefore, there can be no cunul ative error.

Concl usi on

Kennedy did not receive constitutionally ineffective
assistance of counsel for purposes of his qguilty plea and
resulting 60 year sentence. H s present dissatisfaction wth
the plea bargain does not provide a basis for relief.
Accordingly, the order denying relief wunder RCr 11.42 s
af firnmed.

ALL CONCUR.
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