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BEFORE: HUDDLESTON, PAI SLEY, AND TACKETT, JUDGES.

TACKETT, JUDGE: Jerry Dean Charl es appeals fromthe judgnent of
the Pike Crcuit Court, which held that two conveyances from his
father, Dave Charles, were void as the product of m stake.

Jerry argues on appeal that an out-of-court statenent nade by
Dave prior to his death should not have been admtted into

evi dence under the adoptive adm ssions exception to the hearsay

rule.! We disagree and affirmthe judgnent of the trial court.

! Kentucky Rul es of Evidence (KRE) 801A(b)(2).



Jerry filed this action against his brothers, Thonas
Wayne Charl es and Robert Charles, to eject themfromtwo tracts
of land in Pike County, Kentucky, formerly owned by their
father, Dave. Jerry had obtai ned deeds to both properties from
his nother and father prior to their deaths in 2000. The deeds
were signed in the presence of a notary public, Panela Sue
Comer, who is also Jerry’s enployee. Coner testified that both
Dave and Margaret Charles were alert and appeared to understand
what they were signing. Margaret Charles’ treating physician
also testified that she had no sign of denentia and was nental ly
“very sharp”. However, the evidence al so showed that Jerry was
abusive to his nother, and that Dave had only a third-grade
educati on.

Prior to his death, Thomas and Robert confronted Dave
about the deeds, in the presence of Jerry. Wen asked whet her
t he deeds represented his intent regarding the distribution of
the three properties, Dave replied that it was not, that he
i ntended for Thomas to have “the honme place”, for Jerry to have
the property “fromthe punp house back”, and for Robert to have
the property on Grassy Creek. Dave also wanted to see a | awyer
t he next day about the deeds. Jerry was present during the
conversation, and said nothing in response to his father’s

statenment that the deeds did not represent what he intended.



At trial, the above statenment was admitted into
evi dence under KRE 801A(b)(2) as an adoptive adm ssion by Jerry,
who was present when the statenment was nmade and did not deny its
truth. Based on the evidence before it, the jury found that the
two deeds from Dave and Margaret Charles to Jerry were void.
Thi s appeal foll owed.

Jerry argues on appeal that mere silence is not enough
to constitute an adoptive adm ssion, citing Perdue v.

Commonweal th, Ky., 916 S.W2d 148 (1995). However, that case

provides |little guidance, as it nerely states that “nere
presence when the statenent is made is insufficient, and to be
adm ssi ble the statenment nust satisfy the requirenents of KRE
801A(b)(2),” and then includes a reference to Lawson’ s Kentucky
Evi dence Law Handbook.? Turning to that vol unme for gui dance, we
see that “[i]t is universally recognized that an adoptive
adm ssion may be grounded in the silence of a party.” 1d. at
390. The follow ng quotation is found as an expl anation of the
rul e:

When accusatory or incrimnating statenents

are made in the presence and hearing and

wi th the understandi ng of the accused person

and concerning a matter within his

know edge, under such circunstances as woul d

seemto call for his denial and none is

made, those statenments, and the fact that

t hey were not contradicted, denied, or
obj ected to, becone conpetent evidence

2 RoBERT G LAwsoN, THE KENTUCKY Evi DENCE LAW HanDBOK, § 8.20 (3d ed. 1993).
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agai nst the defendant. They derive their
conpetency fromthe theory and upon the
broad principle that the statenents were
inpliedly ratified and adopted by the
accused as his own and constituted a tacit
adm ssion on his part though an inaudible
one. Silence is inferred assent. |If

i nnocent, a reaction and decl aration nmay
rationally be expected of himrather than a
tame subm ssion

Giffith v. Commonweal th, 250 Ky. 506, 508-09, 63 S.W2d 594,

596 (1933).

It is generally understood that a statenent is not
adm ssible under this rule unless it is first proven that the
party heard and understood the statenment and remai ned silent.

Broadway Coal -Mning Co. v. Otkies, 200 Ky. 8, 254 S W 434

(1923). It is clear fromthe record that Jerry was able to hear

and understand Dave Charles at the tine the statenent was nade,

and said nothing in contradiction, which indicates a

consci ousness of the truth of the statenent (that his father did

not intend to give himall the property) and al so serves as an

i ndi cator that he knew that he had inproperly taken advant age of

his parents in obtaining the deeds. The statenent was

adm ssi bl e as an adoptive adm ssion, and fromit the jury was

entitled to conclude that the deeds were the product of m stake

on the grantor’s part and undue influence on the part of Jerry.
For the foregoing reasons, the judgnent of the Pike

Circuit Court is affirned.
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