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BEFORE: EMBERTQON, Chief Judge; BAKER and HUDDLESTON, Judges.

HUDDLESTON, Judge: Edward Qutlaw was charged in an indictnent
with the offenses of nurder,! possession of a handgun by a
convicted felon? and tanpering wth physical evidence.® These

charges stemmed from Qutlaw s conduct of August 14, 2000, when

! Ky. Rev. Stat. (KRS) 507.020.
2 KRS 527. 040.

s KRS 524. 100.



he shot and killed Jonah Davis following a cocaine transaction
i n Lexington, Kentucky.

On August 14, 2000, CQutlaw telephoned his friend,
G lbert Canmpos, and asked Glbert to pick him up at his
girlfriend s house. Qutlaw made this request because he was
stranded at that |ocation after an argunment with his girlfriend,
Angel a Faul kner. After speaking with Qutlaw, G lbert and his
wi fe, Tracey, agreed to travel from their residence in MKee,
Kentucky, to Faul kner’s honme in Lexington. Upon arriving at
Faul kner’s house, G lbert saw Qutlaw and Faul kner standing
outside the residence shouting at each other. Gl bert and
Tracey eventually got Qutlaw into Glbert’s sport utility
vehicle and left Faul kner’s residence. At sone point, Glbert
asked Qutlaw to drive because G| bert did not know Lexi ngton.

After driving around Lexington, OQutlaw drove to the
corner of Georgetown and Douglas Streets, where he stopped the
vehicle in front of Shalash’ s WMarket. Prior to exiting the
vehicle, a decision* was nmade to purchase cocaine from a street-
| evel dealer within this vicinity. Wen Glbert and Qutlaw | eft
their vehicle, they noticed several vyoung, black nen, Ilater

identified as Davis, Robert Dawson, R co Leach and Kenneth

4 During the trial, Glbert and Qutlaw both testified that
the other wanted to stop and purchase cocai ne. G | bert and
Qutlaw both denied that the cocaine was for their individual
use. Tracy testified that Glbert and Qutlaw purchased the
cocai ne for thensel ves, but she did not use any.
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Edwards, standing on the sidewalk near the store. Upon
recognizing Glbert, Leach informed his friends “these are ny
people.”®> Glbert then requested $50.00 worth of cocaine. At
this point, Edwards, Leach and G| bert went around the corner of
the market, while Dawson served as the “lookout” for the
transaction. According to all wtnesses, Davis was not involved
in the transaction. Leach and Edwards took $50.00 from G| bert
in exchange for +the cocaine. Leach and Edwards, however,
decided to “fleece” Glbert and gave him a substance that was
not cocaine. In any event, Gl bert accepted what he believed to
be cocai ne.

After the transaction was conpleted, CQutlaw and
G lbert attenpted to enter Shalash’s Market. Seeing this, Davis
yelled at Gl bert and Qutlaw and told them that they were on the
“west side,” and advised them to l|eave the area. Dawson
testified that Davis yelled at Glbert and Qutlaw because Davis
wanted to protect their “turf.” In response to Davis’'s actions,
Glbert returned to his vehicle. Qutl aw, however, asked Davis
what he had said. At this point, Dawson pushed Davis into the
mar ket because Dawson did not want Davis to get into trouble
because of his “smart nmouth.” Qutlaw eventually returned to the

vehicle and, along with G| bert and Tracey, left the area.

5 Edwards testified that Leach knew G | bert because they were
| odged in the sane jail at sone point.
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Qutl aw began driving north on Georgetown Street toward
New Circle Road. At sone point during this drive, the occupants
of the vehicle discovered that the substance G| bert purchased
was not cocai ne. A decision was nmade to return to Shalash’s
Mar ket and demand a refund from Leach and Edwards.® Qutlaw found
Edwar ds, Leach, Dawson and Davis wal king down Douglas Street.

At this point, Glbert asked the nen if the cocaine was real and

demanded his noney back. One of the nen replied, “I don’t know
what you're talking about.” Qutlaw then exited the vehicle and
demanded a refund. In response to this request, Davis called

Qutlaw a *“crackhead” and told him “[you] ain’'t gettin shit
back.”

Qutlaw testified that, at this point, Davis began
threatening him Davis told CQutlaw that, “You better get the
hell out of here before I fuck you up.” Qutlaw testified that he

returned to the vehicle and retrieved a gun to intimdate Davis

and get G lbert’s noney back. Dawson, Leach and Edwards ran
from the scene. Davis, however, stepped off the sidewal k and
appeared to nove toward CQutlaw Believing Davis was com ng

toward him Qutlaw renoved the gun from his waist and began

firing as he lifted it up. When the shooting stopped, Davis

6 Glbert testified that OGutlaw wanted to return to the
market, while Qutlaw testified that Gl bert demanded that they
return to the market.



died from five gunshot wounds to the neck, trunk and
extremties.

Sever al wi tnesses disputed this version of the
shoot i ng. Kasada Brackin and Marcus Mller testified that
Qutl aw demanded his refund, then shot first at Leach before
turning the gun toward Davis. According to both Brackin and
MIller, Qutlaw fired between six and nine shots at Davis and
stopped firing only after running out of amunition. G | bert
testified that Qutlaw was cal m whil e shooting Davis.

On Decenber 6, 2001, a jury found Qutlaw guilty of
mansl aughter in the second degree’ and acquitted him of tanpering
wi th physical evidence.® The circuit court, on January 16, 2002,
sentenced Qutlaw to ten years’ inprisonnent. This appea
f ol | owned.

Qutl aw contends on appeal that the circuit court erred
by failing to allow him to introduce evidence of Davis’'s
reputation for violence. At trial, Qutlaw s counsel inforned
the judge that she intended to call two wtnesses who would
testify that Davis had a reputation for violence. According to
counsel, the first witness would testify that Davis held a gun

on anot her person while two others beat and robbed that person

! KRS 507. 010.
8 Qutlaw was not tried for the offense of possession of a
handgun by a convicted felon. He later entered a guilty plea to
t hi s charge.



The second witness was a teacher from Lafayette H gh School who
woul d testify that Davis was disruptive during class and had a
reputation for violent behavior. The Commonweal th objected to
the introduction of this evidence, arguing that the evidence was
not only irrelevant, but was also inadmssible since Qutlaw was
not aware of Davis's reputation for violence.® The court agreed
with the Coomonwealth and ruled that the proffered testinony was
irrel evant and not adm ssi bl e. At this point, Qutlaw s counsel
informed the court that she would nake no effort to bring these
W t nesses before the court since the testinony would not be
adm tt ed. At no tinme did Qutlaw s trial counsel nove to place
the testinony into the record by avowal pursuant to Kentucky
Rul es of Criminal Procedure (RCr) 9.52.1°

The Comonwealth argues that CQutlaw, by not placing
the testinmony from his two wtnesses into the record by avowal,
failed to preserve this issue for appellate review Odinarily,

a trial court ruling excluding evidence nust be preserved for

° On appeal, OQutlaw concedes that he had no know edge of

Davis’ reputation for violence prior to shooting Davis on August
14, 2000.

10 Ky. R Oim Proc. (RCr) 9.52 provides that, if an
objection to testinony from a wtness is sustained, the
exam ning attorney, upon request, may elicit such testinony from
the witness out of the hearing of the jury.



appel l ate review by an avowal of the witness.* The rationale
behind this rule is to provide the reviewwng court with the
opportunity to know exactly what testinony was excluded and
whet her the exclusion was prejudicial to the offering party.?*?
Side-bar avowals with respect to excluded testinony wll not
preserve a defendant’s evidentiary issues for appellate review

A circuit court cannot prohibit a defendant from
i ntroduci ng disputed evidence by avowal. A defendant who is
denied an opportunity to nmake excluded testinony avail able by
avowal is deprived of the remedy of appeal.!* Thus, the refusal
to all ow an avowal constitutes reversible error.?®

In this case, there is no indication that the circuit
court refused to allow Qutlaw to submt testinony by avowal.
Once it becane apparent that the court would not allow these
Wi tnesses to testify, Qutlaw s counsel inforned the court that
she would not produce the wtnesses.® By not submtting these

W t nesses’ testinony by way of avowal, Qutlaw failed to preserve

1 Ky. R Evid. (KRE) 103(a)(2); Commonwealth v. Ferrell, Ky.,
17 S.W3d 520 (2000).

12 Ferrell, id., at 525.

13 Noel v. Commonwealth, Ky., 76 S.W3d 923, 931 (2002).

14 Powel | v. Commonweal th, Ky., 554 S.W2d 386, 390 (1977).

15 Perkins v. Conmonweal th, Ky. App., 834 S.W2d 182 (1992).

16 Qutlaw s trial counsel nmade this decision in order to
shorten his defense and save tinme during the trial.
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this issue for appellate review. !’ Hence, we will not address
the nerits of this issue.

Qutlaw al so asserts that the circuit court erred by
permtting the Commonwealth to introduce evidence of his prior
crimnal convictions®® during the trial’s penalty phase. Qut | aw
contends that the Comonwealth did not provide copies of these
prior judgnments of conviction prior to trial. In response, the
Commonweal th argues that it had no duty to provide copies of
these convictions to Qutlaw because he failed to file a notion
for discovery. The Commonweal th al so contends that Qutlaw was
given an opportunity to review these convictions prior to the
begi nni ng of the penalty phase.

The applicable rule on discovery is RCr 7.24(2), which
provides that on notion of a defendant the court may order the
Commonwealth to “permt the defendant to inspect and copy or
phot ograph books, papers, docunents or tangible objects, or
copies or portions thereof, that are in the possession, custody
or control of the Comonwealth . . . .” RCr 7.24(9) sets forth
the sanctions that the trial court may inpose for a discovery

viol ati on:

1 Partin v. Commonweal th, Ky., 918 S.W2d 219 (1996).

18 Qutl aw had been convicted of nunmerous crimnal offenses in

Kent ucky and New Yor K.



If at any time during the course of the proceedings it
is brought to the attention of the court that a party
has failed to conply with this rule or an order issued
pursuant thereto, the court nmay direct such party to
permt the discovery or inspection of materials not
previously disclosed, grant a continuance, or prohibit
the party from introducing in evidence the naterial
not disclosed, or it nmay enter such other order as may

be just under the circunstances.

Al though we found no witten notion for discovery in
the record requesting copies of Qutlaws prior crimnal
convictions, the circuit court, on Cctober 24, 2000, entered a
pre-trial conference agreenent wherein Qutlaw requested and the
Commonweal th agreed to provide discovery. Upon entry of this
agreed order, the Comonwealth was required to provide Qutlaw
information concerning any prior convictions it wshed to
i ntroduce during the penalty phase of his trial.

Wiile the Comonwealth failed to conply with this
di scovery agreenent, a violation thereof did not automatically
result in the exclusion of the evidence. Pursuant to RO
7.24(9), the circuit court had various options available to it,

i ncl udi ng: allowing the defendant to inspect the docunents,



granting a continuance, or excluding from evidence the
undi scl osed docunents.

VWiile it is clear that the Commonwealth failed to
di scl ose evidence of Qutlaw s prior judgnments of conviction,
upon objection, the court permtted Qutlaw to review these
docunents and provided himwith as nmuch tine as he required to
conduct his review Qutlaw reviewed and discussed the
undi scl osed j udgnent s of convi ction with counsel for
approximately four mnutes. Afterward, Qutlaw did not object to
the authenticity or accuracy of these records and did not object
to their introduction.

It does not appear that the Conmonwealth withheld
t hese docunments from Qutlaw in an attenpt to surprise him at
trial; and these prior convictions were clearly relevant,
adm ssible evidence in the penalty phase. Among the options
available to the circuit court at that point were giving Qutlaw
an opportunity to inspect the docunents or grant him a
continuance; Qutlaw failed to seek any other relief. Even if
the Comonweal th violated the discovery order, the circuit court
was nhot required to exclude the evidence nor grant an extended
cont i nuance. When there has been a discovery violation, RCr
7.24 grants the circuit court discretion for determning the
appropriate sanction. The court’s remedy for this discovery

violation, allowing OQutlaw the opportunity to review the
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convictions with counsel for as long as necessary, was not
abuse of discretion.

The judgnent is affirnmed.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Gene Lewter Al bert B. Chandler |11
Lexi ngt on, Kent ucky Att orney GCeneral

Perry T. Ryan
Assi stant Attorney Ceneral
Frankfort, Kentucky

-11-

an



