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BEFORE: BAKER, BARBER AND JOHNSON, JUDGES.
BAKER, JUDGE. David |I. Yahya (appellant) brings this appea
froma Novenber 8, 2001, judgnment of the Fayette Circuit Court.
W affirm

In 1994, appellant was hired as an assenbly |ine
operator at Lexmark International, Inc. (Lexmark). Later that
year, appellant clainms he suffered a work-related injury to his

shoul der. He was subsequently di agnosed with a rotator cuff



injury and placed on light duty. |In January of 1996, appell ant
had surgery on the shoul der and thereafter returned to work. He
was pl aced on pernmanent nedical restrictions which included no
l[ifting or carrying forty pounds on a repetitive basis. He was
al so to avoid forward positioning of the right arm particularly
at the level of the right shoul der and over his head, as well as
reaching outward fromhis body. Fromthe record, it appears
that some tine before surgery, appellant’s job position was
changed from assenbly |ine operator to process specialist. It
is uncontroverted that appellant could performthe duties of
process specialist with his permanent nedical restrictions.

On July 3, 1996, the supervisor covering the assenbly
line requested appellant to work at the dispatch position
because of a shortage of workers. Appellant refused, alleging
that the dispatch position required activity outside of his
nmedi cal restrictions. After conducting an investigation,
Lexmark decided to term nate appellant for insubordination.

Appel I ant thereupon filed suit agai nst Lexmark
alleging, inter alia, disability discrimnation under Kentucky
Revi sed Statute Chapter 344 (the Kentucky Civil Rights Act).?!
The matter canme on for trial by jury in October 2001. The
circuit court granted directed verdict upon appellant’s claim

that “he was not provided a reasonabl e acconmodati on for his

! Yahya also filed clainms agai nst one, Greg Survant; however, the claims
agai nst Survant are not relevant to this appeal.
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disability.” However, the court subnitted to the jury the
appellant’s claimthat “he was term nated because of his
disability.” The jury found in favor of Lexmark. This appea
foll ows.

As a threshold matter, neither of the briefs filed by
appel l ant conmport with Ky. R Cv. P. 76.12(4)(c)(v), which
requires “. . . at the beginning of the argunent a statenent
with reference to the record show ng whether the issue was
properly preserved for review and, if so, in what manner.” Such
a failure puts this Court in the position of necessarily
reviewing the record in detail frombeginning to end in order to
det ermi ne whet her such all eged error has been properly
preserved.? Regardl ess, we have deternined to conduct an
exhaustive review of the videotaped trial testinony as well as
the witten record on appeal and, for the reasons indicated
bel ow, determ ne that appellant’s position is without nerit.

Appel | ant argues on appeal that the trial court erred
in granting a directed verdict on his claimof reasonable
accommodation for his disability. Appellant does not provide
any legal authorities in support of this argunent, nor are there
any references to the record so indicating. The standard for

the directing of a verdict is succinctly stated in Lee v.

2 This Court has previously held on other occasions that it will not search
the record for testinmony when the rule is not observed. Reffitt v. Hajjar,
Ky. App., 892 S.W2d 599 (1994); Young v. Newsone, Ky., 462 S.W2d 908
(1971).




Tucker, Ky., 365 S.W2d 849, 851 (1963), as follows: “[I]f when
all the evidence on both sides has been heard reasonabl e nen nay
differ on the conclusion to be drawn, the question should be for
the jury; otherw se, the clear conclusion is a matter of |aw,
one way or the other.” 1In the nmatter before us, the burden was
on the plaintiff at trial to establish the existence of an

i mpai rment that substantially limts a major life activity as an

el enent of the plaintiff’s prima facie case. Noel v. Elk Brand

Mg. Co., Ky. App., 53 S.W3d 95 (2000)(citing Mnette v.

El ectronic Data Systems Corp., 90 F.3d 1173 (6'" Cir. 1996)).

Wil e Lexmark conceded at trial that appellant did suffer froma
work-related injury and disability, we have been unable to
| ocate in the record any substantive evi dence what soever which
woul d tend to indicate that appellant’s injury and resulting
disability “. . . limt[ed] a major life activity”, which is an
essential element of a prima facie case based upon a cl ai m of
reasonabl e accommodati on.

Hence, we believe the trial court correctly directed a
verdict on appellant’s claimof failure to accommodat e;
accordingly, its refusal to instruct the jury on this claim as

wel |, was appropriate, and we perceive no error. See Kentucky

Farm Bureau Mut. Ins. v. Gay, Ky. App., 814 S.wW2d 928 (1991).

Appel I ant next argues that the trial court’s jury

i nstructions were “confusing and inconplete.” The court did
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all ow the case of disability discrimnation to go to the jury
over the objection of the defendant, and the trial court
instructed as foll ows:
Do you believe fromthe evidence that
Plaintiff’s disability was a substantial and
notivating factor in Defendants’ decision to
termnate his enploynent, and that, but for
Plaintiff’s disability he would not have
been term nat ed?
We perceive this instruction to succinctly frame the issue
devel oped by the proof at trial:® hence, we find no error.

Kent ucky has adopted the “bare bones” approach to jury

instructions. Rogers v. Kasdan, Ky., 612 S.W2d 133 (1981). It

is the duty of counsel to flesh out the instructions in closing
argunents to the extent and to the neasure that the respective

counsel deem appropriate. Humana, Inc. v. Fairchild, Ky. App.,

603 S.W2d 918 (1980).

The bal ance of appellant’s contentions on appea
center on the adm ssion/exclusion of certain evidence that
pertains either to the appellant’s credibility or his
medi cal / enotional condition, the [atter of which, he clained,
resulted fromthe alleged discrimnatory treatnent. Cearly,
both appellant’s credibility and his physical/enotional health
were very much in issue in this litigation, and we perceive no

error in the court’s rulings in this regard. The adm ssion and

S Ellison v. R&B Contracting, Inc., Ky., 32 S.W3d 66, 73 (2000).
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exclusion of evidence at trial is to be left in the sound
di scretion of the trial court, and we will not disturb such
rulings unless there appears to be an abuse of that discretion.
In any event, we are of the opinion that appellant has failed to
denonstrate that the adm ssion/exclusion of the controverted
evi dence affected “a substantial right.” Kentucky Rul es of
Evi dence 103.

For the foregoing reasons, the judgnent of the Fayette
Crcuit Court is affirnmed.

JOHNSQON, JUDGE, CONCURS | N RESULT ONLY.

BARBER, JUDGE, CONCURS I N PART AND DI SSENTS I N PART BY
SEPARATE OPI NI ON.

BARBER, JUDGE, DI SSENTI NG I N PART. | respectfully
di ssent fromthat portion of the majority’ s opinion uphol ding
the sunmary judgnment in the issue of failure to accomodat e.
bel i eve there was sufficient nedical evidence concerning the

appellant’s restrictions to submt the question to the jury.
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