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COVBS, JUDGE: Marlene Troxle, in her capacity as guardian and
next friend of Ashley French, appeals the judgnent of the
Jefferson Circuit Court dism ssing Ashley:s claimagainst the

estate of her father, John M French (French), and French:s

1Senior Status Judge John D. Mller sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution



i nsurer, Kentucky Farm Bureau Mutual |nsurance Conpany (Farm
Bureau), pursuant to CR® 12.02(f). W affirm

The sole issue raised in this appeal is whether a m nor
child has a cause of action against her father:s estate for her
| oss of consortiumw th himwhen he died in an accident as a
result of his own negligent conduct. The facts pertaining to
this issue are not in dispute. John French was fatally injured
on March 11, 1999, when the autonobile he was operating ran into
the rear of a tractor-trailer on Interstate 64. He was survived
by his mnor child, Ashley. At the tine of the accident, French
was i nsured by Farm Bureau.

On March 8, 2001, Troxle filed her conplaint alleging
that Ashley suffered injury in the formof the |oss of
consortium an injury which was Adirectly and proxi mately caused
by the negligence of John M French.@ In addition to a judgnent
agai nst French=s estate, she sought a declaratory judgnent that
she was entitled to collect any such judgnment under the two
policies issued to French by Farm Bureau. Both defendants noved
to dismss the action, arguing that a first-party claimfor |oss
of consortium has not been recogni zed in Kentucky or in any other
jurisdiction.

On January 22, 2001, the trial court entered its

opi nion and order dism ssing the conplaint. In ruling that

2Kentucky Rul es of Civil Procedure.



Troxle did not have a viable claim the trial court concluded as
foll ows:

Kent ucky | aw recogni zes a cause of
action for a childss |oss of a parent.
Quiliani v. Guiler, Ky., 951 SW2d 318
(1997). However, the Kentucky Court of
Appeal s has rul ed unequivocally that a | oss-
of - parental -consortiumclaimis dependent
upon the ability of the claimant to bring an
action for wongful death. Lanbert v.
Franklin Real Estate Conpany, Ky.App., 37 SW
3d 770 (2000). There, the Court specifically
stated that:

In sunmary, based upon the context
of Guiliani, its |language, and the absence of
a direct holding that the | oss of parental
consortiumis avail abl e beyond wongful death
cases, @iiliani is best read as providing a
cause of action to a child only in those
cases where there is |ikew se an action for
the wongful death of the parent (enphasis
added). I1d., p. 780

Al'l agree that Ashley cannot bring
an action for the wongful death of her
f at her.
In her appeal, Troxle contends that the trial court

erred in restricting a childs claimfor |oss of parental

consortium (first recognized in Guiliani, supra) to those

situations where there is the potential for a viable action
against a third party for the wongful death of the parent. She
relies on the Court:zs holding that a Achil d-=s danages are separate
and distinct fromthe parentzs injury.f§ Quiliani, at 322. Troxle
argues that Guiliani should be interpreted nore expansively as
authorizing a claimby a child against her parent:s estate when

that parent has essentially breached his duty of care to her by



acting negligently and thereby depriving her of his ongoing
presence and ability to nurture her:

An injury is an injury. Quiliani

unequi vocal | y defi nes what happened to Ashl ey
as an injury. Once so defined in terns of
injury and a viabl e cause of action, the | aw
does not differentiate based upon the
identity of the tortfeasor. [Ashley] is
entitled to conpensation fromthe person that
caused it.

After Cuiliani, no one can dispute that a
child has been injured when she | oses a
parent. This is exactly what John French has
done. Hi s negligence injured Ashley in the
formof costing her the support and care of
her fat her.

Under Quiliani, because the child=s injury is
separate and distinct, it is not necessarily
a requirenment that a valid wongful death

cl ai m exi st.

I n maki ng these assertions, Troxle argues that we

shoul d disregard the | anguage in Lanbert, supra, relied on by the

trial court. |In Lanbert, this court addressed the issue of

whet her Quiliani should be extended beyond the context of

wrongful death to allow a child to naintain a cause of action for
the | oss of parental consortiumand to seek such damages where
the parent is injured rather than killed. This court concl uded
that Guiliani was applicable only in cases of wongful death. W
noted that the Suprene Court had announced that a child=s claim

for loss of parental consortiumis the reciprocal of the claim of



parents for |loss of a childss consortiumas recogni zed at KRS®

411.135. Lanbert, 37 SSW 3d at 780, quoting from Guiliani at

321. Lanbert enphasized Quiliani=s holding that there is no

| egal distinction between a parent:zs |oss of consortiumclaimfor

a child and a child=s |oss of consortiumclaimfor a parent. 1d.

Lanbert reiterated the Guiliani limtation that a cause of action

for I oss of parental consortiumnust be restricted to those cases

involving a claimfor the wongful death of a parent. 1d.
Troxl e seeks to distinguish Lanbert because it did not

i nvol ve the death of a parent. She further contends that Lanbert

conflicts with Guiliani=s holding that a child has a separate and

distinct injury. Troxles argunments C whil e persuasive and

i nnovative C ignore the inherently derivative nature of al

claims for | oss of consortium-- not just those brought by

children. See, More v. State Farm Miutual | nsurance Conpany,

Ky., 710 S.W2d 225 (1986) (Lei gson, concurring) and Hardin v.

Action Graphics, Inc., Ky.App., 57 s.W3d 844 (2001) (children of

workers killed at work not entitled to bring an action agai nst
parent s: enpl oyers for |oss of parental consortium because
parents had el ected coverage under the workers: conpensation act
barring a claimfor wongful death).

The appel | ees have correctly observed that the
Aseparate and distinct(@ | anguage contained in Guiliani was franmed

to counter the argunent that double recovery would result from

3kent ucky Revi sed Statutes.



allowwng a claimfor the | oss of parental consortium It permts
a child to pursue its claimin a separate action rather than as
part and parcel of the wongful death action filed by the
representative of the estate. However, the existence of a claim
for wongful death of the decedent against a negligent third
party was essentially established as a condition precedent to the
exi stence of the child=s consortiumclaim French could not have
sued hinself for his own death; therefore, his child cannot sue
hi m si nce her cause of action nust be prem sed upon and derived
fromhis. Since he would have had no cause action, neither can
hi s child.

A recent decision of the Suprene Court, Daley v. Reed,

Ky., = S.W3d ___ (rendered October 17, 2002), reinforces our
reasoning in this regard and directly addresses the issue before
us:

The Reed children rely primarily on the
statenment in Guiliani v. Quiler, supra, that
a loss of consortiumclaimAi s i ndependent
and separate froma wongful death action and
shall not be treated as a single claim@ 951
S.W2d at 322. @uiliani, however, did not
intend by that | anguage to change the | aw
applicable to insurance coverage for |oss of
consortiumclainms or to make new | aw
applicable only to clains for |oss of
parental consortium

(Enmphasi s added.) Additionally, our court discussed the policy-
meki ng suprenmacy of the General Assenbly on this issue in

Clenents v. More, Ky.App., 55 S.W3d 838, 840 (2000), hol ding

that Athe recognition of filial clainms for wongful death is one



exclusively within the purview of the Legislature.@ A departure
fromQuiliani nust be announced by the Suprene Court at a future
date or nust flow froma |egislative enactnent. W are not at
liberty to nove beyond the paraneters currently defining this
i ssue.

For the foregoing reasons, we hold that the trial court
did not err in dismssing Troxles cause of action agai nst
French=s estate. Accordingly, the judgnent of the Jefferson
Crcuit Court is affirned.
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