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McANULTY, JUDGE. Appellant petitions the Court for review of
the decision of the Wrkers’ Conpensation Board (Board). The
issue in this workers’ conpensation appeal is whether the
claimant was required to file a new claim rather than seek a
reopeni ng of his previous conpensation claim for a separate and
di stinct physical injury fromthat of the original claim but

whi ch arose fromthe sanme repetitive type of work. The Board

concl uded that appellant should have filed a new claiminstead



of seeking a reopening. The Board determ ned, as a result, that
appel lant did not bring the new claimw thin the applicable
statute of limtations. W affirm

Appel I ant Frankie Lewis worked as a material handler
for appellee Lantech, Inc., beginning in 1994. Appell ant
experienced | eft shoul der pain, and had surgery consisting of a
| eft shoul der acrom opl asty and bursectony in October 1995. He
returned to regular duty in Decenber 1995. In January 1996,
appel l ant began to experience simlar synptons in his right
shoul der. He was diagnosed with bilateral bursitis of the
subacrom al area, possible cervical radiculitis and possible
early subacrom ocl avi cul ar joint degeneration. On Decenber 2,
1996, appellant filed an application for resolution of injury
claim In an Opinion and Award dated Cctober 20, 1997, an
Adm ni strative Law Judge (ALJ) awarded appell ant benefits based
upon 40% di sability for the |l eft shoulder condition. The ALJ
awar ded no permanent incone benefits for the right shoul der
condi tion.

On January 11, 2001, appellant filed a notion to
reopen his prior claimon the grounds that he had devel oped
problems with his cervical spine and that his shoul der problens
had worsened as a result of the injury. The notion averred that
in January 1998, appellant’s physician deened appellant’s

cervical problenms to be work-related. Dr. O M Patrick
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adj udged that appellant had an additional 25% i npairnment due to
the cervical synptons. Dr. Patrick’s opinion was that part of
appel lant’ s inpairment was due to repetitive work activities
while at Lantech. He stated that appellant’s cervical synptons
coul d have been present earlier but were masked by his shoul der
synptons. Dr. Patrick agreed that the neck injury was “separate
and apart” fromeither of the shoulder injuries, but stated that
he thought the sanme activities caused the sane damages — that
they were all work-related, wear and tear incidents. However,
he asserted that the right shoulder injury did not lead to the
neck problens, and it was a distinct injury caused by the sane
repetitive activities over a span of tine.

The ALJ in this case found that appellant’s cervica
condition was related to the sane repetitive work activities as
formed the basis for his shoulder claim The ALJ found that the
date that it became apparent that appellant’s shoul der injury
was work related was January 22, 1998. However, the ALJ found
that appellant’s notion to reopen was not tinely filed.

On appeal to the Board, appellant argued that the
ALJ’ s opi nion was erroneous because under KRS 342.125(4) he was
entitled to reopen his claimwthin four years of the origina
Opi nion and Award. Appellant asserted that although the three

conditions he had were separate nedical disorders, they were the



result of the same cunul ative trauma fromhis work. The Board
affirmed the dism ssal, stating:

oo As was determ ned by the ALJ,
Lewi s’ cervical condition does not arise out
of the same “injury” as those for which he
was granted benefits in 1997, although the
mechani sm of those injuries may have been
the sane. KRS 342.0011(1) defines “injury”
for purposes of our Wrkers’ Conpensation
Act as “any work-related traumatic event or
series of traumatic events, including
cunul ative trauma, arising out of and in the
course of enpl oynent which is the proximte
cause producing a harnful change in the
human or gani sm evi denced by obj ective
medi cal findings.” W interpret this
definition in light of the Suprene Court’s
hol ding in Fischer Packing Co. v. Lanham
[Ky., 804 S.wW2d 4 (1991)], as necessitating
that a new condition reared for the first
time on reopening must not only arise out of
the sane series of events that produced the
original condition, but that the subsequent
condition nust al so be proximtely caused by
t he sane harnful change in the human
or gani sm

In this instance that is sinply not the
case. Lew s’ left and right shoul der
conditions are, wthout question, nedica
di sorders separate and distinct fromthe
har nful changes that have ultimately
mani fested thenselves in the petitioner’s
cervical spine. Hence, contrary to Lew s’
decl arations, reopening was not the proper
vehicl e by which to conmence prosecution of
his cervical injury claim Rather, that
injury was unique unto itself and,

t herefore, should have been raised for the
first tinme post award by nmeans of a new
application filed within two years of the
date Lewis first became aware of its work-
rel ated cause.

It is fromthis portion of the decision that appellant appeals.



On appeal , appellant argues that the Board did not

correctly interpret the Fischer Packing v. Lanham opinion. The

function of further review of the Board in the Court of Appeals
is to correct the Board only where we perceive the Board has
over | ooked or m sconstrued controlling statutes or precedent, or
commtted an error in assessing the evidence so flagrant as to

cause gross injustice. Wstern Baptist Hospital v. Kelly, 827

S.W2d 685, 687-688 (1992). Appellant contends that the Board’s

opi nion inposes a |l egal burden on claimnts who sustain

cunul ative trauma injuries that the | aw does not require of

claimants who sustain injuries froma single traumatic incident.
W have exam ned the Board’ s reliance on Fischer

Packi ng v Lanham and the authority cited therein, and we

bel i eve that the Board reached the correct conclusion under that
precedent. The Board correctly determ ned that there nust be a
causal relationship between the original injury or harnful
change on which the award is based and the subsequent condition
rai sed. KRS 342.125(1)(d). Wen there is no causal relation
between the first injury and the subsequent condition, reopening
is not the appropriate renedy. 8 Larson’s Wrkers’ Conpensati on
Law, 8 131.03[1][b]. W conclude that the Board correctly
construed the controlling precedent in this case, and we affirm
t he opi ni on of the Board.
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