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BEFORE: BARBER, DYCHE, AND TACKETT, JUDGES.

DYCHE, JUDGE. W have considered the record below, the briefs
of the parties, and the oral argunment. W find that the opinion
of the trial court correctly and adequately sets out the
applicable facts of this case, applies the correct law to those
facts, and reaches the correct result. W adopt that opinion,

in part, as our own.?!

! Footnote 1 has been omitted fromthe text of the circuit court’s opinion.



The Decedent, John Raynond Tur ner
(“Turner”) was a prom nent and weal t hy
Breathitt County busi nessman who owned,
anong ot her assets, real property in a
nunber of Kentucky counties, including
Fayette County and in Florida. The
Def endant Loui se Howel|l (“Howell”) was
Turner’s niece. |In 1987, Turner established
a conprehensive estate plan through the
execution of a will. In that will, he |eft
$1 to each of his relatives, including
Howel | . Al of the assets of M. Turner’s
estate were bequeathed to the Marie R and
Ervin Turner Educational Foundation (the
“Foundation”), which was created in his
WII.

Apparently, in 1996, Turner began
considering the possibility of making an
inter vivos gift of real property to Howell.
To that end he spoke with this attorney,
Ceorge Fletcher (“Fletcher”), about how such
a gift mght be nade while allow ng Turner
to retain control over the property subject
to the gift as long as possible. In early
1997, Turner underwent coronary artery
surgery, and later in that year, he was
di agnosed with untreatabl e | ung cancer.

According to the deposition testinony
of George Fletcher (which the Court takes as
true for purposes of considering the
Estate’s Motion), in January, 1998, Turner
di scussed nmaking an inter vivos gift to
Howel | of certain pieces of real property by
means of power-of-attorney that Turner woul d
give Fl etcher shortly before Turner’s death.

On February 26, 1998, Turner was
admtted to St. Joseph’s Hospital in
Lexington. A few days thereafter Fletcher
visited Turner in the hospital and brought
Turner a power-of-attorney prepared pursuant
to their January conversation. Turner’s
response was to postpone the issue, saying
he woul d be goi ng honme and woul d address the
matter then. By March 4, 1998, Turner had
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been informed his condition woul d not

i mprove, and he was maki ng the deci sion
whether to die at the hospital or at hone in
Jackson. On that date, Fletcher went to the
hospital and again offered Turner the
opportunity to sign the power-of-attorney.
The only evidence of what was said on the
occasi on of the signing the Power of
Attorney, cones from Fl etcher who testified
that he said, “*John, this is the power of
attorney that we tal ked about. Do you want
me to make the deeds with this? and he
said, ‘Yes, | do.” | can't say that he
guoted yes, | do, but he said, ‘Yes, that is
what | want you to do’ or sonething |ike
that, in an affirmative response, and that
he and | were connecting and that is what he
wanted to do.” The deeds were then prepared
by Fletcher, and they were executed by him
as Turner’s attorney-in-fact during business
hours on March 6, 1998. Turner died two
days later on March 8, 1998.

According to Fletcher, the deeds
remai ned in his possession, inconplete and
unsuitable for recordation, until after
Turner’s death. By coincidence, Fletcher
went to the hospital to see Turner on March
8, 1998 shortly after Howell had been
notified of Turner’s death. At that tine,
and for the first tine, Howell was infornmed
of Turner’s attenpted inter vivos gift to
her of real property and of the deeds, which
were in Fletcher’s possession. Howell
executed the fair market value certificates
on the deeds on March 13, 1998, and they
wer e subsequently recorded.

Based on the above facts, the issue
before the Court on the cross-notions for
sunmary judgnment is whether the deeds were
legally delivered to Howell prior to
Turneg’s death to conplete an inter vivos
gift.

2 I'n her nenoranda and in the argunent of her counsel, Howel| has urged that
the Court should not apply the law of inter vivos gifts to the resolution of
this issue. However, Howell does not deny that the conveyances by which she
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The requirenments for a valid inter
vivos gift are set forth in nunerous
Kent ucky cases, anong them Gernert v.
Li berty Nat. Bank & Trust Co., 284 Ky. 575,
[579,] 145 S.W2d 522, 525 (1940):

In those cases—and nunerous ot hers
cited in our opinions therei n—we
set forth the facts necessary to
constitute an inter vivos gift,
which are: (a) that there nust
be a conpetent donor; (b) an in-
tention on his part to nake the
gift; (c) a donee capable to take
it; (d) the gift nust be conplete,
with nothing |left undone, (e) the
property nust be delivered and go
into effect at once; and (f)

the gift nmust be irrevocable.

The delivery of an inter vivos gift may be
“actual , synbolical or constructive.”

Pi keville Nat. Bank & Trust Co. v. Shirl ey,
281 Ky. 150, [156,] 135 S.W2d 426, 430
(1939). Since real property cannot itself
be physically delivered, the delivery of a
gift of real property is typically nade
synbolically through the delivery of the
deed to the property. The delivery of the
deed nmay be “actual” (by physical delivery
to the donee or grantee) or “constructive”
(by delivery to one who serves as the agent
of the donee or grantee). In either event,
the requisite donative intent nust be

clains to have received the real property from Turner were, in fact, inter
vivos gifts. Consequently, the Court can discern no valid reason to exclude

the | aw of
not es,

inter vivos gifts fromits consideration. Moreover

inter vivos gifts of real property.

the Court

that nost, if not all, of the cases on which Howell relies involve

To the extent they may apply to the consideration of a notion for sumary

j udgrent ,

inter vivos gift to prove that gift by clear and convincing evidence. Ha

V.
679, 299 S.W 576 (1927).

Hal e,

the Court al so recognizes the burden placed on the proponent of an

e

189 Ky. 171, 224 S.W 1078(1920); Conmbs v. Roark’s Admir, 221 Ky.

Under the circunstances of this case,

however,

t he

Court believes that the outcone is the sane regardl ess of the application of
that enhanced standard or the placenment of the burden of proof.
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acconpani ed by sonme act by which the
donor/grantor irrevocably relinquishes
control over the subject matter of the gift.?
Kirby v. Hulette, 174 Ky. 257, 192 SSW 63
(1917). This is true whether the inter

vivos gift is one of personal property or
real property. Rand v. Rand, 132 F. Supp.
929 (E.D. Ky. 1955)(aff’d 234 F.2d 631 (6'"
Cr. 1956)).

In this case, Turner signed the power-
of -attorney maki ng Fl etcher his attorney-in-
fact on March 4, 1998. At that tine
Fl etcher was also Turner’s attorney-at-I|aw.
Fl etcher prepared the deeds and signed them
as Turner’s attorney-in-fact on March 6,
1998. He did not deliver themto Howel | or
to anyone el se for her benefit prior to
Turner’s death on March 8, 1998. As noted
above, Howell was unaware of the deeds prior
to Turner’s death, and they remmined in
Fl etcher’s sol e possession until after
Turner’s deat h.

Howel | argues that Fletcher’s continued
possessi on of the deeds inured to Howell’s
benefit and constituted a constructive
delivery of the deeds to Howell. The Court
cannot accept that position because, as a
matter of |law, Fletcher was Turner’s agent,
both as his attorney-in-fact and his
attorney-at-law. Reily v. Fleece, 259 Ky.
330, 82 S.W2d 341 (1935), MAlister v.
Whitford, Ky., 365 S.W2d 317 (1962).

As [Turner’s] agent, Fletcher’s
conti nued possession of the deeds coul d not
constitute a relinquishment of control by
Turner. Fletcher’s Affidavit, tendered on
Novenber 16, 2001, states that Turner “never
menti oned such a reservation” to rescind the
deeds. It does not say, however, that
Turner ever relieved Fletcher of his role as

3 For purposes of considering the Estate’s notion, the Court assunes that
Turner had the necessary donative intent.
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Turner’s agent. Howell urges that the

deci sions of the Kentucky Court of Appeals
in Sullenger v. Baker, [296] Ky. [240], 176
S.W2d 382 (1943) and Moore v. Moore, Ky.,
239 S.W2d 987 (1951) support her position.
The Court disagrees. |In both Sullenger and
Moore, the recipient of the deeds was not in
any | egal agency relationship with the
donor. Consequently, it was possible in

t hose cases for the recipient to act solely
as the agent of the donee in holding the
deeds. That was not the case with M.

Fl et cher who was Turner’s attorney-at-|aw
and attorney-in-fact.

The Court also notes that in Cartwight
v. Bishop, Ky., 298 S.W2d 14 (1957), the
Court appears to have focused on the so
call ed “common depository” cases as the
pri me exanpl e of successful constructive
delivery scenarios. Wile not dispositive
of this case in any way, the Court views the
reference in Cartwight as indicating a
possible retreat from cases such as
Sul | enger and Mobore and what appears to be
prior efforts of the appellate courts to
save a gift, if at all possible, through the
| i beral application of constructive delivery
t heori es.

The Court believes the situation in
this case is nore anal ogous to that found in
Suter v. Suter, 278 Ky. 403, 128 S.W2d 704
(1939).% There, the deed was placed with the
donor’s attorney. The Court found that the
attorney was the agent of the donor, and the
donor had not relinquished control of the
deed.

4 The Court recognizes the dicta in Howard v. Arnett’s Admr, [294] Ky. [167],
171 S.W2d 228 (1943) and the inplication that Howell|l argues should be drawn
from Sasseen v. Farnmer, [179] Ky. [632], 201 S.W 39 (1918) to the effect

that in limted circunstances delivery can take place where the grantor

hi nsel f retains control of the deed but openly and clearly indicates he is
hol di ng the deed for soneone else’'s benefit, thus constituting hinself the
grantee’s agent. However, the Court finds that Fletcher’'s position as the
agent of Turner nmakes those cases inapposite to this one.

-6-



The Court also finds the “conmmon
depository” cases such as Noffsinger v.
Nof f si nger, 303 Ky. 344, 197 S.W2d 785
(1946) to be inapposite to the circunstances
of this case.

Howel | argues that the statenments nade
by Turner to Fletcher in their conversations
during the nonths prior to Turner’s signing
of the power-of-attorney and the preparation
of the deeds can provide the necessary
expression of an intent to deliver the deeds
and a relinquishnent of control over the
deeds to conplete the inter vivos gift. The
Court can find no support for that
proposition in any of the cases cited by
Howel | .  Further, even if statenents nade
prior to the existence of the deeds
t henmsel ves were conpetent to show an
intention to deliver the unprepared deeds,

t he Court believes that under cases such as
Kirby v. Hulette, supra; Fitzpatrick v.
Layne, 291 Ky. 523, 165 S.W2d 13 (1942);
and other authorities cited by the Estate,
any expression of an intent to deliver the
deeds woul d still have to be acconpani ed by
a relinqui shment of control over the deeds

t hensel ves. The Court can find no such
relinqui shment of control by Turner in this
case. Indeed, because of the agency

rel ati onshi p between Fl etcher and Turner,
the Court believes that, as a matter of |aw,
Fl etcher’s conti nued possession of the deeds
cannot possibly be construed to be a
constructive delivery of the deeds to
Howel | .

For the above reasons, the Court finds
t hat the deeds which were attached to the
Conplaint in this matter as Exhibits G
t hrough J and which are recorded at Deed
Book 3106 page 2199, Sarasota County
(Florida) Court Cerk's office; Deed Book
487 page 354, Madi son County (Kentucky)
Clerk’s office; Condo Deed Book 37 page 41
Fayette County (Kentucky) Cerk’ s office;
and Deed Book 186 page 182, Breathitt County
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(Kentucky) Clerk’s office were not delivered

prior to Turner’s death and that any

attenpted inter vivos gift of the real

property represented by those deeds fail ed.

The judgnent of the Fayette Crcuit Court is affirned.

TACKETT, JUDGE, CONCURS.

BARBER, JUDGE, DI SSENTS AND FI LES A SEPARATE OPI NI ON.

Respectfully, | dissent. On appeal, Louise Howel |
stresses the central inportance of her uncle’s intent to give
her the gift of the real property prior to his death. 1In the
maj ority opinion, the court focuses on the issue of whether the
docurents were actually received by Howell before her uncle’'s
death. This approach does not reflect the purpose of the | aw
permtting inter vivos gifts.

The uncontroverted facts in the record show that,
prior to his death, decedent Turner retained counsel, Ceorge
Fletcher, to prepare a deed transferring the real property from
Turner to Ms. Howell. Fletcher was not the executor of the
Turner estate. Turner also instructed Fletcher to prepare a
power of attorney formallow ng Fletcher to execute the deeds
granting the real property to Howell just prior to Turner’s
death. Fletcher executed the deeds according to Turner’s

i nstructions, pursuant to the power of attorney granted him by

Turner, and prior to Turner’s death.



| medi ately after Turner’s death, Fletcher inforned
Howel | of the inter vivos gift of real property nade to her by
Turner. Howell took possession of the gift, and properly
recorded the deeds. The executor of Turner’s estate admits that
Turner executed the power of attorney in favor of Fletcher. The
executor also admts that Fletcher executed the deeds pursuant
to the power of attorney. Despite these uncontroverted facts,

t he executor contends that Howell did not take possession of the
deeds until after Turner’'s death, and for this reason there was
no valid inter vivos gift.

The majority concedes that a gift of a property deed
may be nmade constructively, by giving the deed to one serving as
t he agent of the donee. The mmjority argues, however, that
Fl etcher was Turner’s agent, and that no gift was nade while the
deeds were in Fletcher’s possession. The mpjority asserts that
because Fl etcher held the deeds, Turner had not relinquished
control of the property.

Kentucky law is clear in holding that where a donor
voluntarily |l oses unfettered control over an asset, a valid

inter vivos gift has been made. Siter v. Hall, Ky., 294 S\Wd

767, 770 (1927). This is so even where enjoynent of the gift by
t he donee is postponed, in accordance with the donor’s intent,
until after the donor’s death. |1d. This is generally

recogni zed in cases where the corpus of a trust cannot be
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accessed by the donee until after the donor’s death. 294 SWed
at 770. Simlarly, the beneficiary of a life insurance policy
is held to have been given a valid inter vivos gift of the
pol i cy proceeds, even though the proceeds cannot be clained by
the beneficiary until the insured’ s death. See: Thonpson's

Ex’ x v. Thonpson, Ky., 226 SW 350, 351 (1920).

In construing docunents relating to a donor’s estate,
the court nmust “effectuate the awful intention of the donor.”

Citizen's Fidelity Bank & Trust Co. v. Bernhei m Foundati on, Ky.,

205 S\Wad 1003, 1006 (1947). Action show ng relinquishnment of
control over the asset in favor of the donee creates a valid

inter vivos gift. Baldwin's ExX'r v. Barber’s Ex'rs, Ky., 151 SW

686, 687 (1912). This is so even where the agent represents the
donor as well as the heir. 1d. Delivery of a trust corpus to a
trustee is sufficient to create a valid inter vivos gift of the
trust corpus to the trust beneficiaries, even where the
beneficiaries do not know that the trust exists. Goodan v.
Goodan, Ky., 211 SW 423, 424 (1919). Delivery nust be

determ ned “according to the nature and character of the thing

given. . . .” Bryant’s Admir v. Bryant, Ky., 269 SW2d 219, 221

(1954). Delivery does not require an actual handing of the
property to the donee, but can be acconplished by any act

showi ng a relinquishment of ownership to the property. Id.
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Delivery of the asset to a third party to give to the

donee creates a valid inter vivos gift. Pikeville Nat. Bank &

Trust Co. v. Shirley, Ky., 135 SW2d 426, 429 (1939). Because

Turner gave Fletcher his power of attorney and specific
instructions to execute a deed in favor of Howell, which
Fletcher did, a valid inter vivos gift was nmade. The actions of
t he donor, the actions of the attorney, and the deeds in the
name of Howell, who is a natural object of Turner’s affection,

all support this finding. Rakhman v. Zusstone, Ky., 957 SWad

241, 244 (1997). Fletcher was the agent of Turner only insofar
as he was required to sign the deeds over to Howell prior to
Turner’s death, which he did. At that point, Fletcher was

sinply holding the assets until the time cane to di sburse them

For this reason, | would find that a valid inter vivos gift was
made.
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