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BEFORE: DYCHE, KNOPF and HUDDLESTON, Judges.

HUDDLESTON, Judge: In these consolidated appeals, Al'i sha
Har gr ove (now Bl evi ns!) appeals two Ballard Circuit Court custody
or ders. In CGvil Action No. 01-Cl-00064, the court found as
part of the dissolution of the marriage between Alisha and Chris
Hargrove that the parties should share joint custody of their
m nor daughter with Chris designated as primary residential
cust odi an. In Gvil Action No. 92-Cl-00061, the court found
that circunstances regarding the care and custody of the m nor
son of Alisha and Robert Turner had sufficiently changed to
warrant nodifying its prior award of joint custody to one of
sol e custody awarded to Turner.

The procedural history of these cases is sonmewhat
unusual . The two cases were consolidated for purposes of
heari ngs held together on Decenber 3, 2001, which continued to
Decenber 5. By agreenment of the parties, evidence presented at
any tinme in either hearing could be used in reaching a decision

with respect to either child.

! Wiile there is no direct proof in the record regarding her
change in marital status, we have no reason to disbelieve the
statement to that effect in her brief. Wile other parties are
referred to by last names, we will refer to Alisha by her first
nanme to | essen confusion.



Counsel for Alisha noved to continue the proceeding,
citing his having been hired only days before. The court denied
this nmotion, citing two prior continuances and its direction
that Alisha was to have retained new counsel prior to Novenber
17. However, the court did state that although it would hold
the hearing as scheduled and make an initial ruling based on the
evi dence presented therein, it would not enter its final ruling
until January 23, 2002. Alisha thus would have from the
conclusion of the hearing wuntil January 23 to present any
evi dence she could sumon to refute what was presented at the
heari ng.

Despite the additional tinme, Alisha failed to present
suppl enental evidence. Accordingly, the court entered its fina
orders on January 23, awarding custody of the <children as
descri bed above. After the judgnent was entered, Alisha did
tender affidavits to the court on January 28 without filing any
post - j udgnent noti on. Alisha then filed a notice of appeal on
February 13.

In both cases, Alisha argues that the circuit court’s
decision not to continue the hearing violated her Due Process
rights by effectively denying her the ability to put on
evi dence. Wile we would agree that the court’s nethod was
unusual, we cannot say it deprived Alisha of due process. The

deci sion whether to grant or deny a continuance is left to the



discretion of the trial court; its discretion wll not be
di sturbed absent a clear showing of abuse.? As nore thoroughly
expl ained below, we are not of the opinion that the circuit
court abused its discretion in denying Alisha s notion for what
woul d have been a third conti nuance.

The judgnents entered in both cases show an original
date next to the judge's signature of Decenber 18, 2001.
However, in both instances, that date is lined through and
replaced wth January 23, 2002. Li kewi se, both judgnents show
entry by the circuit clerk on January 23, 2002.

On the basis of the corrected date, Alisha argues that
the circuit court had effectively decided the case on Decenber
18, and that it would have been futile for her to submt
evidence after that tinme. However, the incorrect date is of no
consequence because a judgnent is not effective until entered by
the clerk.® The purportedly signed order was of no effect until
its entry on January 23; the circuit court was free to anend the
order as it saw fit if presented with new evidence from Alisha.
Alisha’s position is further underm ned by her having subnmtted
additional evidence to the court on January 28, 2001; if she

believed the court’s order not subject to nodification, it is

N

See, e.g., Wlls v. Salyer, Ky., 452 S.W2d 392 (1970).

Ky. R Cv. P. (CR 58(1). See also Anerican Pul verizer
v. Cantrel

|, Ky. App., 694 S.W2d 714 (1985).
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unlikely that she would have attenpted to alter its decision
t hrough the subm ssion of this evidence.

Furthernore, the argunent that it would have been
futile to submt additional evidence in light of then-existing
orders strikes us as having been disingenuously raised in the
course of preparing this appeal. According to the clerk’s
notation, the judgnents were not nmailed to the parties’ counsel
until January 23. Therefore, Alisha s counsel would not have
known of the substance of the judgnents until after that date.?

Nowhere in the record is there a notion by Alisha
under Kentucky Rules of GCvil Procedure (CR) 59.05 to alter,
amend or vacate the final orders, nor is there a notion for
relief from judgnment pursuant to CR 60.02. Had such a notion
been properly nmade, the circuit court could have reconsidered
its judgnments in light of the new evidence Alisha attenpted to
present. However, because no such notions were nmade, Alisha
wai ved her opportunity to present post-judgnent evidence.

Contrary to the disingenuous argunent presented to us,
Alisha had anple opportunity to present the circuit court wth

what ever evi dence she deened necessary to her case. Any failure

4 W should also note that the claim in her brief that the

judgnents were final as of Decenber 18, 2001, actually
underm nes her position. If that were true, her notice of
appeal filed on February 13, 2002, would be untinely and we
woul d be required to dismss her appeal. See CR 73.02(1)(a).



to do so lies entirely with her or her counsel, not the court.
Consequently, her Due Process rights were in no way violated by
the circuit court’s nethod of proceeding.

Havi ng decided that initial issue, we will now exam ne
the nmerits of the circuit court’s custody awards. In CGvil
Action No. 01-Cl-00064, the court decided that Alisha and Chris
Hargrove should share joint custody of their mnor daughter,
with Chris designated as primary residential custodian. Because
this was an initial custody determnation, it was governed by
the best interests of the child standard contained in Kentucky
Revi sed Statutes (KRS) 403. 270.

A circuit court’s decision regarding the best
interests of a child will only be reversed on appeal if the
findings of fact on which it bases its decision are clearly
erroneous. To put it in another way, we wll not disturb the
circuit court’s findings unless there is no substantial evidence
to support them?* Therefore, the question we nust answer is
whet her there is substantial evidence that supports the findings
of fact that underlie the circuit court’s decision that it was
in the best interest of their daughter that the parties be
awarded joint custody wth Har grove  desi gnated primry

resi denti al custodi an.

® MP.S. v. Cabinet for Human Resources, Ky. App., 979 S.W2d
114, 116 (1998).



The circuit court devoted over three pages to its
findings on this issue. It pointed to the testinony of the
parties and that of the teacher of Alisha s other child for its
conclusions that the stability offered by Hargrove s custody was
in their daughter’s best interest. Specifically, the court was
| ooking at Alisha’ s personal history of nmultiple marriages and
separations, enploynent history of over ten jobs in six years,
relocation to a different state and attendant l|lack of famlial
contacts in the new hone state, and her general Iack of
credibility with respect to issues involving her life and that
of her children.

Even were we to include Alisha s inproperly submtted
evidence, it would not conpel us to find an abuse of the circuit
court’s discretion. As denmonstrated by its anple findings,
there is substantial evidence in the record from which to
conclude that it would be in their daughter’s best interest to
be placed in Hargrove's primary custody. W will therefore not
disturb its discretionary decision.

In Gvil Action No. 92-Cl-00061, Robert Turner noved
to nmodify the custody of the mnor son whose custody had been
jointly awarded to Turner and Alisha in 1993. Turner all eged
that pursuant to KRS 403.340 and 403.350, nore than two years
had passed since the entry of the initial custody decree, that

there had been a change in circunstances regarding the child s



custody, and that nodification would be in the best interests of
the child.® Specifically, as stated in the circuit court’s
j udgnment, Turner alleged that
[Alisha] was involved in and subjecting [their son]
and his sister to another sequential extramarital
affair; that [their son] was noving to Georgia where
[Alisha] was cohabitating with the new boyfriend; that
[their son] was norally, physically, enotionally and
psychol ogically endangered by [Alisha s] behavior
that [their son’s] hygiene, school work and behavior
were not being adequately nonitored by [Alisha]; that
[Alisha] represented to nedical and school personnel
that she was [their son’s] sole custodian and to
release no information to [Turner]; that [Alisha] was
unt r ut hf ul and uncooperative wth [ Turner] in
parenting [their son] and that [their son’s] best
interests would be served by residence with his father
and an award of sol e custody.
Alisha argues on appeal that the <circuit court’s
deci sion was predicated solely on her relocation to Georgia and
her cohabitive relationship arising out of an extramarital

affair while married to Chris Hargrove. However, an examn nation

6 See Scheer v. Zeigler, Ky. App., 21 S.W3d 807 (2000).




of the court’s findings reveals that its decision was based on
much br oader concerns.

As in Cvil Action No. 01-CI-00064, the circuit
court’s findings span multiple pages which need not be repeated
here in their entirety. The court pointed to Alisha s |ack of
stability in her life, poor credibility as a witness, failure to
cooperate with Turner regarding the custody of their son, and
their son’s behavioral, educational and hygienic difficulties
which arose while in Alisha’s custody as reasons why it was in
their son’s best interests to nodify custody in favor of Turner.
Al though an inability of custodial parents to cooperate is no
| onger a requirement before a court can nodify a custody award,
circuit courts retain the authority to nodify such an award when
t he parents cannot cooperate.’

In this case, the circuit court found that Alisha s
inability or refusal to cooperate with Turner regarding the
custody of their son and their son’s resulting problens created
a change in circunstances sufficient to warrant revisiting its
prior custody award. It found that the instability in Alisha's
life was endangering their son’s welfare, as denonstrated by his
behavi oral, scholastic and hygienic problens. Furthernore, it

found that sole custody awarded to Turner would provide greater

! Scheer, supra, at 814.




stability and a nore positive environnment, as evidenced by the
child s recent inprovenent in school after having been placed in
Turner’s tenporary custody, as well as the contacts wth
extended famly and the Ballard County conmunity which Turner
coul d provide.

We cannot say that the circuit court’s findings wth
respect to this child were clearly erroneous. Again, there was
substantial evidence in the record which forned the basis of the
court’s findings. Even if we were to include the inproperly
submtted evidence tendered by Alisha after the circuit court
entered its judgnment, we could not say that the circuit court
abused its discretion in finding that it was in the best
interests of the child that Turner be granted sol e custody.

The circuit court did not violate Alisha s due process
rights in reaching its decisions regarding the custody of her
children, and it did not abuse its discretion by awarding joint
custody of one child to Alisha and Hargrove wth Hargrove
designated primary residential custodian and sole custody of the
other child to Turner. Therefore, the orders from which these
appeal s are prosecuted are affirned.

ALL CONCUR
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