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BEFORE: HUDDLESTON, PAI SLEY, AND TACKETT, JUDGES.

TACKETT, JUDCGE: Walter Callihan and Walter Callihan, Inc.
appeal fromtwo orders of the G eenup Circuit Court, one
granting summary judgnent in favor of CSX Transportation, Inc.
(CSXT) for trespass and an injunction barring Callihan from
entering on real property owned by CSXT, and the second

dism ssing Callihan’s pro se conpl aint agai nst CSXT and vari ous

entities not a party to this action. W affirm



The parties have a long and litigious history owwng to
Callihan’s insistence, despite nunmerous adverse decisions by the
courts of this Commonweal th, on operating a fruit stand on
property owned by CSXT. 1In 1981, CSXT s predecessor in
interest, the Chesapeake and Chio Railway Conpany, filed an
action for forcible detainer against Callihan in the G eenup
District Court. Atrial was ultimately held and the trial court
entered an order on June 20, 1985, which contained findings that
CSXT owned the real property in question and that Callihan had
commtted an unlawful forcible entry. |In addition, the tria
court ordered Callihan to vacate the property.

Callihan did quit the property at sone point after the
entry of the June 1985 order. Subsequently, on Novenber 12,
1993, Callihan filed Articles of Incorporation for a wholly-
owned corporation, Walter Callihan, Inc., of which he was the
sol e sharehol der, director, officer, and registered agent. In
January 1995, Callihan again entered onto the CSXT property and
began operating a fruit stand under the nane of Walter Calli han,
Inc. On June 5, 1996, CSXT filed a notion for a warrant of
restitution and to enforce the District Court’s June 1985 order.

A hearing was held, and the trial court entered a new
order on February 14, 1997, finding that the June 1985 order was
subject to a fifteen year statute of limtations, pursuant to

Kent ucky Revised Statute 413.090, and that CSXT had acted within
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the prescribed statute of limtations in seeking to enforce the
June 1985 judgnent against Callihan. In addition, the trial
court’s order found that the parties agreed that the only issue
remai ni ng before the court was whet her CSXT had waived its right
to enforce the June 1985 judgnent by way of | aches,
acqui escence, estoppel, waiver or other neans. The court
determned that it |lacked jurisdiction to entertain equitable
def enses whi ch shoul d have been brought before a Circuit Court;
however, the District Court went on to state that Callihan coul d
not avail hinself of any of these defenses because he admtted
to being in contenpt of the June 1985 order. Finally, the
District Court once again ordered Callihan to vacate the
property.

Cal I'i han appeal ed the February 1997 order to the
Greenup Gircuit Court which affirmed it and remanded the case to
the District Court for further proceedings. The Kentucky Court
of Appeal s subsequently denied Callihan’s request for
di scretionary review by an order issued on August 19, 1997.
Subsequently, the District Court entered an order sustaining
CSXT's motion for a warrant of restitution on Novenber 17, 1997.
Callihan refused to vacate the property, even after being served
with the warrant of restitution, and the District Court

determined that it lacked jurisdiction to enforce its order.



In 1996, while CSXT was seeking a warrant of
restitution ordering Callihan to vacate the property, Callihan
filed a pro se action to quiet title in both the G eenup
District and Circuit Courts nam ng CSXT and Walter Calli han,
Inc. as defendants. CSXT's notions for dism ssal of both
actions were granted by the respective trial courts. The
Greenup Gircuit Court dismssed the 1996 quiet title action with
prejudi ce and the Kentucky Court of Appeals affirned the tria
court’s deci sion.

Decenber 2, 1999, CSXT filed the present action
seeki ng judgnent against Callihan and Walter Callihan, Inc. for
trespass and an injunction barring themfrom entering,
occupyi ng, operating a business on, or being present in any way
on the property without CSXT's perm ssion. CSXT filed a notion
for summary judgnment acconpani ed by an affidavit establishing
ownership of the property and a nenorandum of | aw supporting its
nmotion. Callihan filed a response and a defective conpl ai nt
agai nst CSXT and various entities which are not parties to this
action. The Circuit Court granted CSXT's notion for summary
j udgnment, entered an injunction against Callihan and Wal ter
Callihan, Inc., and dism ssed Callihan’s conplaint for failure
to state a clai mupon which relief can be grounded. This appea
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In order to prevail on a notion for summary judgnent,
the noving party nust denonstrate that there are no genui ne
i ssues of material fact and that the noving party is entitled to

summary judgnent as a matter of |aw. Steelvest v. Scanstee

Service Center, Inc., Ky., 807 S.W2d 476 (1991). CSXT included

a sworn affidavit fromJanes Spradlin, a duly authorized officer
and enpl oyee of the corporation, with its notion for summary
judgnment. Spradlin’s affidavit outlined the history of
litigation between CSXT and Calli han, including several adverse
deci sions by the courts of this Conmmonweal th determ ning that
CSXT, not Callihan, owned the property in question. 1In
addition, CSXT submtted certified copies of three deeds show ng
the transfer of the property from Al va May to Chesapeake and
Ohi o, CSXT' s predecessor in interest and copies of the various
court orders finding that CSXT owned the property and ordering
Callihan to vacate it. Finally, CSXT attached a copy of a
letter to Callihan drafted by its counsel on Septenber 10, 1999,
requesting that he once again vacate the property.

Once CSXT net the initial burden of showi ng that there
were no genui ne issues of material fact, Callihan was obliged to
present “at |east sone affirmative evidence show ng that there
is a genuine issue of material fact for trial.” 1d. at 482.
Furthernore, in neeting this burden, Callihan had “the

obligation to present affirnmative evidence and not rest on his
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‘mere allegations.”” Swatzell v. Natural Resources and

Envi ronmental Protection Cabinet, Ky., 996 S.W2d 500 (1999).

Calli han represented hinself in this action and his response to
CSXT's notion for summary judgnent asserted that the statute of
limtations had expired, that Walter Callihan, Inc. was the
proper party defendant in this action, and that Walter Calli han,
Inc. has had continuous possession of the property since 1981
when, according to Callihan, the property was deeded to Walter
Cal li han, Inc.! Chesapeake and Chio filed the successful |awsuit
to establish ownership of the property in question in 1981. The
Greenup District Court found, in its June 1985 order, that CSXT
(whi ch acqui red Chesapeake and Chio’s interest due to a nerger)
owned the property in question. Wen CSXT sought a warrant of
restitution in 1996, the court further found that Walter
Cal li han, individually, was the proper party defendant and that
the June 1985 order was subject to a fifteen year statute of
limtations. Furthernore, Callihan filed quiet title actions in
both the Greenup District and Crcuit Courts in 1996 which were
decided in favor of CSXT. Cearly, all of Callihan’s defenses
in the present action involve clainms which have al ready been
resol ved adversely to his interests by the courts of this

Commonweal th. Consequently, the trial court correctly

1 Al though, Callihan argues that Walter Callihan, Inc. received a general
warranty deed to the property in question in 1981, the G eenup District Court
nmade a finding that the entity of Walter Callihan, Inc. was created on
Novenber 12, 1993.



determined that Callihan was barred fromrelitigating his clains
by the doctrine of res judicata.

We now turn our attention towards Callihan's pro se
attenpt to file a conplaint against CSXT, its current counsel
and her law firm the attorney who represented Chesapeake and
OChio in the 1981 action, and the trial judge in both his
of ficial and individual capacities. The trial court found that
the claimwas procedurally inproper and failed to state a claim
upon which relief may be grounded. Callihan’s conplaint was
filed without |eave of the trial court and fails to state any
actionabl e all egati ons agai nst CSXT. He does make specific
cl ai ms of wrongdoi ng agai nst the other naned def endants;
however, they are not parties to the action at hand and Calli han
did not seek to join any of them Therefore, the trial court
acted properly in dismssing Callihan’s conplaint pursuant to
Kentucky Rule of Civil Procedure 12.02(f) for failure to state a
claim

For the forgoing reasons, the judgnment of the G eenup

Crcuit court is affirned.
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